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CHAPTER 1 
 
Introduction 
1.1 Introduction/History 
Very little protection has been afforded to wetlands1 and estuaries within the South 
African legislative framework.2 These ecosystems are extremely important and 
valuable to mankind, the flora and fauna.3  The continued destruction of wetlands 
and estuaries is the most heinous act of environmental vandalism on a worldwide 
scale today.4  
 
Wetland and estuarine loss has been accelerated and extended by human activities 
such as mining,5 urbanisation,6 drainage, river diversion,7 groundwater abstraction 
as well as climate change.8 Time is running out for so many critically important sites 
                                                          
1
 Beazley M -in association with the International Union of Conservation of Nature and Natural 
Resources (IUCN) The World Conservation Union ‗The Ramsar Convention defines wetland as: 
‗areas of marsh, fen, peatland or water whether natural or artificial, permanent or temporary with 
water that is static or flowing fresh, brackish or salt including areas of marine water the depth of which 
at low tide does not exceed six metres‘. Wetlands in Danger (1993) 12. 
2
 Allanson B R and Baird D ‗One of the problems faced by environmental managers in South Africa is 
the difficulty of adequately defining an estuary. According to Pritchard: An estuary is a semi-enclosed 
body of water which has a free connection with the open sea and within which sea water is 
measurably diluted with fresh water derived from land drainage. However, there is a difference of 
opinion when it comes to the definition of an estuary. Some writers disagree with the above definition‘. 
Estuaries of South Africa (1999) 303-304‘. 
3
 Environmental Law-What you need to know ‗Natural wetlands covers six percent of the worlds 
surface and have been cited as being one of one of the most important systems for sustaining life on 
this planet‘. available at http://www.agiweb.org/gap/legis107wetlands.html. (accessed18 March 2011), 
4
 Vymazal J ‗Wetland habitats have undergone an extensive decline over the last 60 years, and have 
been extensively drained for agriculture and urban development. Natural and constructed wetlands’ 
(2005) 91.  
5
 Cousins T, du Toit D &Pollard S Wetlands & Governance (2005) 9. 
6
 Brown C and Magoba R ‗The most important impact has been the increase in runoff; as a result of 
two main factors, firstly water for domestic and industrial purpose and secondly, the hardening of the 
catchments by buildings, roads and other surfaces‘. Rivers and Wetlands of Cape Town, Caring for 
our rich aquatic heritage.’(2009)30-37. 
7
 Brown C and Magoba R ‗Infilling, channelization and canalisation have also a profound effect on 
river systems and wetlands. Rivers and Wetlands of Cape Town, Caring for our rich aquatic heritage’ 
((2009) 308. 
8
 Mitsch W J and Gosselink J G 4 ed ‗Wetlands and estuaries are highly sensitive to climate change. 
Wetlands may be key ecosystems for mitigating the effects of fossil fuel emissions on climate. 
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and for the world at large.9 Without wetlands and estuaries the biosphere10 cannot 
continue to do its essential work.11 
 
Despite, the importance of a range of resources and services12 which wetlands and 
estuaries provide, these have been taken for granted by humans.13 As a result 
hereof, the maintenance of wetlands and estuaries has received low priority in many 
countries.14 This is further precipitated by the lack of interest and ignorance which 
result in the conversion of wetlands and estuaries into man-made structures.15 
Research has shown that the lack of information and the awareness of the 
importance of these ecosystems has the made the conservation legislation for these 
ecosystems a toothless dragon.16 People are becoming increasingly aware17 of the 
loss of wetlands and estuaries, once in abundance and now merely shadows of their 
former nature.18 To investigate this lack of protection, the starting point would be the 
global level. 
                                                                                                                                                                                    
Conversely, climate change and resulting sea-level and temperature changes may have significant 
impacts on estuaries and inland wetlands‘. Wetlands (2007) 327. 
9
 Day J A in Fuggle R F , Rabie M A Strydom H A & King N D (eds) ‗Ramsar sites (wetland areas) are 
wetlands of particular significance which have been designated under the Convention of Wetlands of 
International Importance‘. Environmental Management in South Africa‘. (2009) 697.   
10
 Fuggle R F, Rabie M A, Strydom H A &King N D (eds) ‗Biosphere reserves are intentionally 
designated protected areas which are managed to demonstrate the value of conservation‘. 
Environmental Management in South Africa (2009) 697. 
11
 Bellamy D J The Conservation Foundation London 1. 
12
 Keddy P A ‗Wetlands and estuaries provide goods and services to satisfy human needs. This 
concept challenges humans to recognise, inquire and quantify the benefits they receive from these 
ecosystems‘. Wetland Ecology Principles and Conservation, Cambridge Studies in Ecology (2000) 56. 
13
Mitsch William J Gosselink James G ‗The most common alterations of wetlands and estuaries have 
been drainage, dredging, and filling, modification of the hydrologic regime, highway construction, 
mining and mineral extraction and water pollution‘. Wetlands (2007) 327. 
14
 Beazley M Wetlands in Danger (1993)12. 
15
 Beazley M Wetlands in Danger (1993)12. 
16
 Beazley M Wetlands in Danger (1993)12. 
17
 Vottler T H University of Texas Muir Thomas A Natural biological Services Wetland Management 
and Research, Wetland Protection Legislation available States are becoming more active in wetland 
protection, as of 1993, 29 states had some type of wetland law. (1993). available at 
http://www.water.usgs.gov/nwsum/WSP2425/legislation.html(accessed 18 March 2011). 
18
 Mitsch W J and Gosselink J G Wetlands (2007) 327.   
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1.2. The Global Level in relation to the conservation of wetlands and estuaries 
 
On international level the Convention on Wetlands of International Importance 
Especially as Waterfowl Habitat, 1971(Hereinafter Ramsar Convention) affords 
protection to wetlands and estuaries.19 In the current South African legal regime, the 
Ramsar convention does not afford any protection to wetlands and estuaries.20 The 
reason for this is South Africa is only a signatory the Convention.21  It has not yet 
incorporated the treaty into its domestic law.22 To bring about legal reform, wetland 
and estuarine specific legislation needs to be enacted in South Africa.23 
 
The Convention on Biological Diversity affords protection to ecosystems, a dynamic 
complex of plant, animal and micro-organism communities and their non-living 
environment interacting as a functional unit.24  The Convention does not afford 
protection to wetlands and estuaries.25   
 
                                                          
19
 Beazley M -in association with the International Union of Conservation of Nature and Natural 
Resources(IUCN)-The World Conservation Union.. Ramsar is an Iranian city lying on the shores of 
the Caspian Sea, and it was here that the Wetland Convention was adopted in 1971.  Wetlands in 
Danger, (1993)12. 
20
 Glazewski J Environmental Law in South Africa 2ed (2005) 447. 
21
 Kidd M Environmental Law (2011) 45. 
22
 Beazley M -in association with the International Union of Conservation of Nature and Natural 
Resources (IUCN) -The World Conservation Union ‗Teeth must be put into the Ramsar Convention by 
the rich, developed countries putting their own wetlands in order . How can they expect desperate 
poor countries to look after their wetlands heritage, when the rich countries continue to destroy theirs? 
In the context of international cooperation the Ramsar Convention has a central role to play, providing 
the single most important framework for intergovernmental cooperation on wetland issues. An 
important area that has so far received limited attention under the framework of the Ramsar 
Convention is development assistance and its impact upon wetland ecosystems‘. Wetlands in Danger 
(1993) 12. 
23
 Butler L L Environmental Water Rights: An Evolving Concept of Public Property (1990) 358. 
24
 The United Nations 1992 Convention on Biological Biodiversity ‗States have in accordance with the 
Charter of the United Nations and the principles of international law, the sovereign right to exploit their 
own resources pursuant to their own environmental policies and the responsibility to ensure that the 
activities within their jurisdiction or control do not cause damage to the environment of other states or 
of areas beyond the limits of national jurisdiction‘. (1992) 8. 
25
 The United Nations 1992 Convention on Biological Biodiversity. (1992) 8. 
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The ensuing paragraphs will be devoted to the investigation of the present regulatory 
regime in South Africa to see whether there is adequate and appropriate legislation, 
law and policy to conserve wetlands and estuaries.  
 
1.3. The South African Level in relation to the conservation of wetlands and 
estuaries 
  
Environmental law in South Africa has been developed haphazardly in response to 
environmental needs and pressures.26 South Africa has an overabundance of 
general legislation dealing with the environment.27 Despite, the general framework 
this is an insufficient mechanism to conserve wetlands and estuaries.28 The primary 
reason for this is that the responsibility for the formulation of legislation and 
enforcement thereof is divided amongst a large number of different regulatory 
authorities.29 They are often not adequately trained, funded or organised.30 The 
current legislative framework relating to the environment in South Africa is fraught by 
the complicated separation of delegated legislative powers and functions between 
the national and provincial spheres.31 
 
                                                          
26
 Allanson B R and Baird D ‗Historically, in South Africa the notion of environment has often been 
identified with the preservation of wildlife and the conservation of nature. In contrast the new 1996 
Constitution for the first time includes a direct reference to the environment‘. Estuaries of South Africa 
a (1999) 303. 
27
 Allanson B R and Baird D Estuaries of South Africa (1999) 303. 
28
 Kidd M Environmental Law (2008) 45. 
29
 Allanson B R Baird D Estuaries of South Africa (2009) 303.     
30
 Allanson B R Baird D Estuaries of South Africa (2009) 303. 
31
 Cousins T, Pollard Sharon &du Toit ‗Problems around the enforcement of environmental law has as 
much to do with the lack of departmental capacity as with any shortcoming in the local institutions. 
There is every indication that in these areas this situation will remain thus for a long time to come. , 
Legislation in relation to land, water and natural resource governance in communal land in South 
Africa (2007) 1. 
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 Although, South Africa lacks wetland and estuarine specific legislation, there are a 
few frameworks and statutes that afford limited protection to wetlands and 
estuaries.32  
 
The point of departure would be section 24(b) of the South African Constitution, 
which provides protection to the environment in general.33 This section does not 
specifically provide protection for wetland and estuaries.34 South Africa needs 
wetland and estuarine specific legislation which should be enacted in terms of the 
values and principles of the Constitution.35 
 
The only protection which is afforded to wetlands and estuaries in the South African 
context, is to be found in the National Environmental Management Act 107 of 1998 
(NEMA) principles.36 This provision is the only specific environmental concern for 
wetlands and estuaries.37 However, this framework alone would not suffice to 
conserve wetlands and estuaries for future generations to come. 
 
In terms of the National Water Act,38  National Environmental Management: 
Integrated Coastal Management Act,39 National Environmental Management: 
                                                          
32
 Kidd M Kidd M Environmental Law 2ed (2011) 42. 
33
 Allanson B R and Baird D ‗This section is likely to influence judicial decision-making by requiring 
that due weight be given to environmental considerations, traditionally undervalued by courts‘. 
Estuaries of South Africa(2009)302. 
34
 Allanson B R and Baird D Estuaries of South Africa (2009) 302. 
35
 Glazewski J Environmental Law in South Africa 2ed (2005) 447. 
36
  S2 (4) (r). 
37
 Kidd M Environmental Law (2011) 45. 
38
 Day J A in Fuggle R F, Rabie M A, Strydom H A &King N D (eds) ‗The restrictions on owner`s rights 
relating to wetlands are, however not sufficient to ensure the conservation of wetland ecosystems. 
The main threat to wetlands survival comes from urban and agricultural development in these areas. 
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Biodiversity Act 10 of 2004 very little protection is afforded to wetlands and 
estuaries.40 Furthermore, the Protected Areas Act 57 0f 2003, the Conservation of 
Agricultural Resources Act 43 of 1983 and the discarded Wetland Conservation Bill 
1990, also afford limited protection to wetlands and estuaries.41  Some of these 
statutes main focuses is not the protection of wetlands and estuaries but something 
else.42 The existence of these ecosystems is still declining and it results in wetland 
and estuarine loss which should be of great concern to water-scarce South Africa.43 
 
A number of White Papers44 deals with the conservation of ecosystems and Land 
Use, but has not become national legislation yet.45  Most of these drafted White 
papers deals with sustainability of natural resources and not the protection of 
                                                                                                                                                                                    
The only other provision in the Water Act, which can be interpreted as referring to wetlands and 
limiting the owners exclusive use and enjoyment of land on which a wetland occurs , is that pertaining 
to catchment control areas‘. Environmental Management in South Africa (2009) 306.    
39
 ‗The Act identifies the need for Estuary Management Programmes (EMP`s) to coordinate estuary 
management at a local level. The Act has been more than a decade in the making, its Green Paper 
has been published in 1998 and the Act finally gazetted in February‘ Estuaries Management, Turning 
A Conservation Vision Into Reality , The Water Wheel ,September/October‘(2009) 15. 
40
 Allanson B R and Baird D Estuaries of South Africa (2009) 302. 
41
 Davies and Day Vanishing Waters (1998) in Fuggle R F Rabie M A, Strydom H A & King N D (eds)  
Environmental Management in South Africa(2009) 306. 
42
 Day J A in Fuggle R F, Rabie M A, Strydom H A & King N D (eds) ‗The Act represents the only 
legislation directly aimed at the conservation of wetlands. The Act is administered by the department 
of agriculture, adding a further authority to wetland management. The regulation forbids the use of 
vegetation in wetlands that would cause deterioration or damage of agricultural resources. 
Furthermore, Regulation 12(1) prohibits veld burning without written consent affords protection to 
wetlands, since it would cover the burning of vlies and reeds beds‘. Environmental Management in 
South Africa (2009) 306. 
43
 Cousins T, Pollard S & du Toit ‗Legislation in relation to land, water and natural resource 
governance in communal land in South Africa (2007) 1. 
44
  Davies and Day Vanishing Waters (1998) in Fuggle R F ,Rabie M A ,Strydom H A &King N D (eds) 
‗The White Paper on a national policy regarding environmental conservation recommended 
environmental impact assessments (EIA`s) to be voluntary procedure. The Department of Water 
Affairs (DWA) sets a precedent by undertaking EIA`s for all its major projects‘. Environmental 
Management in South Africa (2009) 308. 
45
 Walmsley R D ‗According to the International Union for Conservation of Nature and Natural 
Resources (IUCN) wetlands are one of the most globally endangered habitat types. Throughout the 
world vast areas of wetlands have been modified to alternate land uses. A similar trend of wetland 
losses has occurred in South Africa and it has been recommended that urgent steps should be taken 
to improve the conservation and management of wetlands. Description of the Wetland Research 
Programme, South African National Scientific Programme Report NO 145’ (1988) 1. 
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wetlands and estuaries.46 Defining wetlands and estuaries are important for both 
regulatory agencies and lawmakers47 as well as for the general public to understand 
which wetlands and estuaries are important to conserve.48 The state has a duty to 
make law and policy that will conserve wetland and estuaries.49 
  
Wetlands and estuaries are among the most beautiful places on earth and are home 
to a rich diversity of species and wildlife.50 Yet for many years the developed world 
has been alerted to the destruction of the rain forests and the degradation of the 
seas and oceans.51 Little attention and consideration has been paid to wetlands and 
estuaries.52  Wetland and estuarine loss are currently responsible for bringing to the 
verge the extinction of dozens of species and other wildlife.53 Research by the World 
Conservation Union (IUCN) has shown that the continuous destruction of wetlands 
and estuaries can destroy these sensitive environments forever.54 
 
 
 
                                                          
46
 Day J A in Fuggle R F and Rabie M A , Strydom H A & King N D (eds)‗A  White Paper represents 
merely a declaration of intention and has no legal force. It does not serve as an obligatory guideline 
for administrative action that affects the environment. In fact, it cannot even be used in the 
interpretation of legislation in terms of which actions affecting the environment are undertaken. , 
Environmental Management in South Africa (2009) 103.   
47
 ‗Variations within the wetland categories lead to some difficulty in prescribing a definition. The 
differences can arise from a change in a type of wetland or simply the governing body that oversees 
them. Therefore, there are times when an overarching definition is needed‘ Wetland Conservation 
available at http://en.wikipedia .org/wiki/Wetland conservation. (accessed 17 March 2011). 
48
 Allanson B, R and Baird D Estuaries of South Africa (1999) 303.   
49
 Kidd M Environmental Law 2ed (2011) 24. 
50
 Mitsch W J and Gosselink J G 4ed Wetlands (2007) 327.    
51
 Mitsch W J and Gosselink J G 4ed Wetlands (2007) 327.    
52
 Allanson B R and Baird D Estuaries of South Africa (2009) 302. 
53
 Beazley M Wetlands in Danger (1993) 12. 
54
 Beazley M Wetlands in Danger (1993) 12. 
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1.4 Problem Statement 
 
Wetlands and estuaries are extremely vulnerable ecosystems. These sensitive 
environments are at the mercy of poor decision-making in government with regard to 
the issuing of water and mining licenses.55 Not much protection, consideration and 
attention is given to these vulnerable environments to conserve them for the future. 
Although, South Africa‘s legislative frameworks, law and policies to conserve 
wetlands and estuaries appears to be adequately all-inclusive, the challenge 
however is, the implementation of these frameworks, law and policies.56 According to 
some authors, the failure by the South African legislator to specifically identify 
wetlands and estuaries has exacerbated and threatened the environmental 
sustainability and the importance of this natural resource.57  This is an opportunity 
missed, according to Kidd.58 
 
1.5 Theoretical Assumptions/Points of Departure/Premises 
 
In this modern day and age, the state has a primary duty with regard to the 
conservation of the environment and all the elements, and must therefore consider 
international law.59 The legal regime applicable to wetlands and estuaries begins 
                                                          
55
 Allanson B, R and Baird D Estuaries of South Africa (1999) 303. 
56
 Allanson B, R and Baird D Estuaries of South Africa (1999) 303.   
57
 Beazley M –in association with IUCN –the World Conservation Union ‗It was the poet Gerard 
Manley Hopkins who wrote ―What would the world be, once bereft, of wet and of wildness? Let them 
be left. Wetlands and estuaries have been drained, shrunken and parcelled more severely than 
almost any other wild habitat, and humanity has lost in transformation. We need to plan and manage 
our remaining wetlands far more wisely than in the uncritical years of the drainer‘. Wetlands in Danger 
(1993)3. 
58
 Michael Kidd Environmental Law (2008)122. 
59
 The Constitution of the Republic of South Africa of 1996 s39 (1) (b). 
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with the Ramsar Convention.60 States must designate wetlands for inclusion in the 
list. To date seventeen wetlands61 have been included on the list by South Africa.62 
 
The Convention on Biological diversity also provides that the state has a duty to 
conserve wetlands and estuaries and to rehabilitate them.63 The same duty is also 
enshrined in section 24(b) of the South African Constitution which provides that the 
state must take reasonable legislative and other measures to realise this obligation.64 
Reasonable legislative measures mean that the state must progressively fulfil this 
obligation within its available resources.65 In this context NEMA is seen as a 
reasonable legislative measure.66 Other measures that have been taken includes: 
the R30 million budget for wetland rehabilitation as well as the establishment of a 
nation-wide implementation of the Working for Wetlands programme.67 
 
The principles underpinning environmental management contained in the National 
Environmental Management Act 107 of 1998 (NEMA) are required to be taken into 
account by any organ of state in the exercise of any power that may impact on the 
                                                          
60
 ‗Article 3 of the Convention provides that contracting parties to the convention shall formulate and 
implement their planning so as to promote, as far as possible the wise use of wetlands in their 
territory.  Restoration of water resources (natural capital) through the clearing of invasive alien plants 
from riparian areas in South Africa’ The legal regime applicable to Wetlands and Wetland 
Rehabilitation (1992) Article 3. 
61
 Activities Supporting Implementation of the Ramsar Convention in South Africa ( Abstract from the 
Ramsar Briefing , Directorate Biodiversity Conservation DEAT in International  Agreements and South 
African Law  (2002) 39. 
62
 The Legal Regime applicable to Wetlands and Wetland rehabilitation (2001) 1. 
63
 The United Nations Convention on Biological Diversity  ‗Article 8  provides that the contracting 
parties shall regulate or manage biological resources for conservation of biological diversity to ensure 
their conservation and sustainable use and to rehabilitate and restore degraded ecosystems and 
promote the recovery of threatened species‘.(1992)Article 8. 
64
 The Constitution of South Africa 1996 Section 24(b). 
65
 The Constitution of South Africa 1996 Section 24(b). 
66
 The Constitution of South Africa 1996 Section 24(b). 
67
 The legal Regime applicable to Wetlands and Wetland Rehabilitation‘ (2001).2. 
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environment.68 The foundation stone of NEMA is the set of bed-rock national 
environmental principles set out in Chapter 1 of NEMA.69 It applies throughout the 
Republic to the actions of all organs of state that may significantly affect the 
environment.70 The state must also take cognisance of sections 25 to 27 of NEMA; it 
has a duty to incorporate International Environmental law into its Domestic law such 
as the Ramsar Convention.71 
 
 In the case of Minister of Public Works and Others v Kyalami Ridge Environmental 
Association and Others, Judge President Chaskalson held that the principles in 
NEMA are directed to the formulation of environmental policies by the relevant 
organs of state, in the drafting and adopting of their environmental implementation 
and enforcement.72 Therefore, this duty rests upon the state.73 
  
Since 1994, a number of new laws and policies were enacted, for example the 
NEMA, National Water Act 36 of 2004 (NWA), National Environmental Management: 
Biodiversity Act 10 of 2004, National Environmental Management: Protected Areas 
Act 57 of 2003, World Heritage Convention Act 49 of 1999,  the Conservation of 
Agricultural Resources Act 43 of 1983 (CARA) ), Mineral and Petroleum Resources 
Development Act 28 of 2002 and National Environmental Management: Integrated 
                                                          
68
‗Sustainable Development requires the consideration of all relevant factors including the following: 
the disturbance of ecosystems and loss of biological diversity are avoided, or where they cannot be 
altogether avoided is minimised and remedied‘. (1998) s4 (a). 
69
 Glazewski J ‗It also includes the State`s responsibility to respect, protect, promote and fulfil the 
socio-economic rights in Chapter of the Constitution. Environmental Law in South Africa (2005) 138. 
70
  The National Environmental Management Act 107 0f 1998 Chapter 1. 
71
 National Environmental Management Act 107 o f 1998 s25-27. 
72
 Minister of Public Works and Others v Kyalami Ridge Environmental Association and Others, 2001 
(3) SA 1151 (CC). 
73
 Minister of Public Works and Others v Kyalami Ridge Environmental Association and Others, 2001 
(3) SA 1151 (CC).   
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Coastal Management Act 24 of 2008 (NEMICMA) but limited protection is still  
afforded to wetlands and estuaries.74  
 
Working with these new laws and policies calls for learning and to do things in 
different ways such as collaboration across different levels of government and 
structures.75  This is to seek integration and cooperation from different groups.76 
NEMA 77places a huge responsibility on government to provide for co-operative 
governance with respect to natural resources.78 In order to achieve this, the 
development of a shared vision between all spheres of Government to promote the 
application and evaluation of environmental practices in relation to wetland and 
estuarine conservation is required.79 It is also important to seek an agreement with 
land users and the community for the long-term success of wetland and estuarine 
conservation.80  This success is based on the ongoing community support.81 
 
The people of South Africa are seeking to meet the challenges of using natural 
resources in a way that future generations may benefit from a clean, healthy and 
safe environment.82 In order to achieve this, government must make law and policy 
to push for wetland and estuarine specific legislation. 
 
                                                          
74
 Cousins T, du Toit D & Pollard S Wetlands & Governance (2007) 19. 
75
 The legal Regime applicable to Wetlands and Wetland Rehabilitation‘.2 
76
 The legal Regime applicable to Wetlands and Wetland Rehabilitation‘.2. 
77
 National Environmental Management Act 107 of 1998. 
78
 National Environmental Management Act 107 of 1998. 
79
 Cousins T, du Toit D & Pollard S Wetlands & Governance (2007) 19. 
80
 Cousins T, du Toit D & Pollard S Wetlands & Governance (2007) 19. 
81
 Kotze D Wetland Use, South African Wetlands Conservation Programme (2000) 17.  
82
 Beazley M Wetlands in Danger (1993) 12. 
 
 
 
 
12 
 
1.6 Rationale for Study/Research 
 
The South African legal regime does not provide for wetland and estuarine specific 
legislation. In view, of the absence of an adequate and appropriate legal regime, it is 
necessary to establish South African wetland and estuarine specific legislation which 
will conserve these vulnerable environments.  
 
1.7 Hypothesis and Research Question 
 
In the present legal regime of South Africa it does not seem that legislation and 
policies affords adequate and appropriate protection for the conservation of wetlands 
and estuaries. It can be viewed that the current situation is, that South Africa is in 
serious need of wetland and estuarine specific legislation or an act to ensure that 
these ecosystems are properly regulated, managed and protected to conserve them 
for future generations to come. South Africa has only a few statutes that conserve 
these ecosystems. These statutes would not be adequate and appropriate to 
conserve wetlands and estuaries, because human activity still destroys these 
catchments. 
 
1.8 Research Question 
 
To establish whether and to what extent South Africa needs wetland and estuarine 
specific legislation to ensure that wetlands and estuaries are adequately and 
effectively conserved. 
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1.9 Research Methods 
 
Research method that will be used will essentially be a desktop study which will 
consist of an analysis of all the relevant writings on the subject. A variety of sources 
will be used including primary sources and secondary sources. 
 
1.10 Significance of Research 
 
The results of my preliminary research have indicated there is no such adequate 
legislation in the South African present legal regime, to protect wetlands and 
estuaries. The significance of this research is to see if South Africa needs wetland 
and estuarine specific legislation to conserve these ecosystems. Indeed, South 
Africa is in need of wetland and estuarine specific legislation, to conserve wetlands 
and estuaries for future generations to come.  The current law and policies do not 
suffice to conserve these service systems. South Africa does have statutes which 
afford protection to these ecosystems, but this protection is limited with regard to 
wetlands and estuaries. 
 
 
1.11 Chapter Outline/Structure 
 
The first chapter is a presentation of the study, its background and history, the 
problem statement, research question, rationale, hypothesis and the significance of 
the research. Chapter two will be a discussion of the conceptual analysis of the 
definitions, the importance of wetlands and estuaries and the greatest impacts upon 
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them. Chapter three, will deal with the present international regulatory regime in 
relation to wetlands and estuaries. Chapter four will be devoted to the conservation 
of wetland and estuaries in the present South African legal regime. The fifth chapter 
provides for conclusions and recommendations. 
 
1.12 Conclusion 
 
Research findings has indicated that, whilst policies, legislation and the will that may 
exist to promote the conservation of wetland and estuarine life, this has been 
confused by the role of the stakeholders.83 Despite, all the government legislation, 
policies and programmes, wetlands and estuaries will not be protected if the 
regulations are not enforced.84 Perhaps the best way to protect wetlands and 
estuaries is to educate the public of their benefits.85 Protection of these vulnerable 
environments can only be accomplished through the cooperative efforts of citizens 
as well.86 
  
What should be asked is will this current legal regime be adequate and appropriate 
for the conservation of South African wetlands and estuaries? Well, against the 
                                                          
83
 Federal Wetland Protection Programmes and Policies ‗The Clean Water Act regulates dredge and 
fill activities that would adversely affect wetlands‘. available at 
http://water.usgs.gov/nwsum/WSP2425/legisaltion.html. (accessed 24 March 2011).   
84
 Federal Wetland Protection Programmes and Policies ‗The Clean Water Act regulates dredge and 
fill activities that would adversely affect wetlands‘. available at 
http://water.usgs.gov/nwsum/WSP2425/legisaltion.html. (accessed 24 March 2011). 
85
 Votteler T H and Muir Thomas A U.S Geological Survey ‗Wetland Management and Research, 
Wetland Protection Legislation if the public does not recognize the benefits of wetland preservation, 
wetlands will not be preserved‘. available at http://water.usgs.gov/nwsum/WSP2425/legisaltion.html. 
(accessed 24 March 2011). 
86
 Votteler T H and Muir Thomas A U.S Geological Survey Wetland Management and Research 
Wetland Protection Legislation available at http://water.usgs.gov/nwsum/WSP2425/legisaltion.html. 
(accessed 24 March 2011).   
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background of a strong environmental component in the new Constitution and the 
exiting body of environmental law, South Africa has embarked on a process aimed at 
developing a new environmental policy.87 However, there is a difference of opinion 
amongst authors.88 According to them, the importance of pointing out the 
conservation of wetlands and estuaries has not been accomplished by South African 
Legislation.89   
 
 There is an urgent need to focus on estuarine and wetland specific legislation in 
South Africa to bring about legal reform.90 This will be discussed in the chapter 4. 
 
 
 
 
 
 
 
                                                          
87
 Allanson B R and Baird D Estuaries of South Africa (2009)303. 
88
  Votteler T H and Muir Thomas A U.S Geological Survey Wetland Management and Research 
Wetland Protection legislation  available at http://water.usgs.gov/nwsum/WSP2425/legisaltion.html. 
(accessed 24 March 2011). 
89
 Kidd M ‗Although the legislative framework to conserve wetlands appears to be sufficiently 
comprehensive, the challenge is the implementation (especially considering that the necessary list of 
ecosystems under threat under the Biodiversity Act have not yet been produced) A final observation is 
that the symbolic importance explicitly singling out wetlands for conservation has not yet been 
achieved by our legislation and this is an opportunity missed‘. Environmental Law (2008)122. 
90
 Votteler T H and Muir Thomas A U.S Geological Survey Wetland Management and Research 
Wetland Protection Legislation available at http://water.usgs.gov/nwsum/WSP2425/legisaltion.html. 
(accessed 24 March 2011). 
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CHAPTER 2 
 
 
      A conceptual analysis of wetlands and estuaries 
 
 
2.1. Introduction  
 
 It is important to analyse the concepts of wetlands and estuaries.91  The purpose for 
this is to make policy and law, which are appropriate for their protection, 
conservation and sustainable use of the natural services which they might provide to 
human beings as living natural ecosystems.92 Defining wetlands and estuaries are 
also important for the general public to understand why wetlands and estuaries are 
important for conservation.93  The general public must understand what the object of 
law and policy is.94  
 
The definition of wetlands is considered to be a problem as well as the legal aspects 
of the definition.95 In the following paragraphs the definitions and the 
interrelationships between wetlands and estuaries will be considered. 
 
                                                          
91
 Brown C and Magoba R ‗Estuary is that area where river meets the sea characterised by a zone of 
intermediate salinity and often influence by tidal action.’ Rivers and wetlands of Cape Town, Caring 
for our rich aquatic heritage (2009) 364.   
92
 Keddy P A ‗One of the simplest classification systems recognizes only four types of wetlands: 
swamps, marshes, fens and bogs. Other wetland types could be added to these four. Two important 
ones are the following, wet meadow and shallow water.‘ Wetland Ecology Principles and 
Conservation, Cambridge Studies in Ecology (2000) 18. 
93
 Allanson B, R and Baird D ‗One of the problems faced by environmental managers in South Africa 
is the difficulty of adequately defining an Estuary.‘ Estuaries of South Africa (1999) 303. 
94
Wetland Conservation, from Wikipedia available at http://en.wikipedia.org/wiki/wetland-conservation 
(accessed 17 March 2011). 
95
 Parliamentary Monitoring Group (1996) 8. 
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2.2. Definition of wetlands 
  
Human activity, specifically development and urbanization have had a huge impact 
on the systems96 of wetlands and estuaries97 in South Africa.  The great variation98 in 
size and location99 makes it difficult100 to define wetlands and estuaries.  Perhaps, 
this is the reason, why there are more than 50 separate definitions101 of wetlands in 
use throughout the world.102  
 
The term ‗wetland‘ is relatively new.103 It covers a broad range of distinctive habitat 
types which do not fit neatly into aquatic and terrestrial classification systems.104 
Wetlands commonly occur in a transitional zone between wet and generally dry 
environments and share characteristics of both,105 of these types of environments.106 
                                                          
96
 Keddy P A ‗One of the simplest classification systems recognizes only four types of wetlands: 
swamps, marshes, fens and bogs. Other wetland types could be added to these four. Two important 
ones are the following, wet meadow and shallow water.‘ Wetland Ecology Principles and 
Conservation, Cambridge Studies in Ecology (2000) 18.  
97
 Brown C and Magoba R ‗Estuary is that area where river meets the sea characterised by a zone of 
intermediate salinity and often influence by tidal action.’ Rivers and wetlands of Cape Town, Caring 
for our rich aquatic heritage (2009) 364. 
98
 Shine C and de Klemm C ‗wetlands also varies widely in type, with the significant differences from 
one region to another. for example the grassland floodplains in Africa and South America may be 
contrasted with Sudan`s huge swamps, the enormous mangrove forests of Asia , coral reefs in the 
tropics and the high  concentration of peatlands around the margins of the South China Sea. 
Wetlands Water and the law. Using law to advance wetland Conservation and wise use.‘ (1999) 5.   
99
 Day J A in Fuggle R F, Rabie M A Strydom H A & King N D (eds) Environmental Management in 
South Africa edited by HA Strydom & ND King (2009) 429. 
100
 Keddy P A ‗Many other definitions, particularly longer ones, are possible. Some definitions are 
predominantly written by and for scientists, others by and for lawyers. Yet many court cases that deal 
with wetlands can hinge upon definitions.‘ Wetland Ecology: Principles of Conservation (2010) 34. 
101
 Dungan P J ‗Indeed over fifty separate definitions of wetlands are currently in issue.’ International 
Union for Conservation of Nature and Natural Resources.’ Wetland Conservation: A review of current 
issues and required action (1990) 9. 
102
 Beazley M in association with IUCN- the World Conservation Union, Wetlands in Danger (1993) 
12. 
103
 Shine C and de Klemm C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 3. 
104
 Shine C and de Klemm C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 3.  
105
 Shine C and de Klemm C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 3. 
106
 Beazley M in association with IUCN- the World Conservation Union, Wetlands in Danger (1993)12. 
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Wetland types range from permanently immersed wet land to land that is only 
intermittently submerged.107  The levels of submergence also vary, for example 
some are deeper than others.108 
 
Whilst they have traditionally been associated with areas of shallow water such as 
marshes, swamps and peatbogs, there is no scientific reason to restrict their 
definition to fresh water habitats.109 Wetlands can also include salt marshes and 
mangroves.110 A line must be drawn when delimiting coastal and marine wetlands to 
avoid over extending of the definition to include all water surfaces of the world.111 
The submergence of wetlands is usually considered to be between depths of which 
at low tides does not exceed six metres.112 
 
 A common frame of reference is now provided by the Convention on Wetlands of 
International Importance, Especially Waterfowl Habitat.113 It defines wetlands as 
follows.114  
areas of marsh , fen , peatland or water whether natural or artificial, permanent or 
temporary with water that is static or flowing , fresh brackish or salt including areas of 
marine water the depth of which at low tide does not exceed six metres.115 
                                                          
107
 Rubec C A Framework for developing and Implementing National Wetland Policies (1999) 3. 
108
 Rubec C A Framework for developing and Implementing National Wetland Policies (1999) 3. 
109
 Shine C and de Klemm C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 3. 
110
 OECD Guidelines for Aid Agencies for Improved Conservation and Sustainable Use of Tropic and 
Sub-Tropic Wetlands .Guideline on Aid and Environment,No9 (1996) 9.   
111
 Shine C and de Klemm C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 3. 
112
 Ramsar Convention Definition (1971). 
113
 Ramsar Convention on Wetlands of International Importance, Especially waterfowl Habitat 
(Ramsar Convention). ‗Ramsar is an Iranian City lying on the shores of the Caspian Sea and it was 
here where the Wetland Convention was adopted in (1971). 
114
 Beazley M in association with IUCN- the World Conservation Union Wetlands in Danger (1993) 12. 
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This relatively broad definition also poses some difficulty.116  According the OECD 
Guidelines, this description of wetlands, their uses and threats, is considered to be 
more complex.117 It does not mention open coasts and coral reefs.118 It is clearly 
applicable to shallow marine coastal ecosystems, which includes estuaries, dunes, 
and mangrove swamps and seagrass beds.119 
  
The sheer breadth of the Ramsar definition makes it possible for countries to adapt 
or ‗flesh out‘ the definition in line with their particular biogeographic conditions.120  
This is to develop a more detailed classification system as a basis for their domestic 
legislation and wetland programmes.121 Some countries which have ratified the 
Ramsar Convention have no legally-backed definitions of wetlands.122 Other 
countries have incorporated the Ramsar definition into their national legislation 
without any modification.123   
 
                                                                                                                                                                                    
115
 Ramsar Convention on Wetlands of International Importance, Especially Waterfowl Habitat (1971) 
Article1.1. 
116
 Shine C and de Klemme C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 3.  
117
 OECD Guidelines for Aid Agencies for Improved Conservation and Sustainable Use of Tropic and 
Sub-Tropic Wetlands .Guideline on Aid and Environment,No9 (1996) 9. 
118
 OECD Guidelines for Aid Agencies for Improved Conservation and Sustainable Use of Tropic and 
Sub-Tropic Wetlands .Guideline on Aid and Environment,No9 (1996) 9. 
119
 However Article 2.1 does specially provide that wetlands which are included in the list of Wetlands 
of International Importance established under the Convention ‗may incorporate riparian and coastal 
zones adjacent to the wetlands, and islands or bodies of marine water deeper than six metres at low 
tide lying within wetlands. Ramsar Convention Article 2.1.  
120
 OECD Guidelines for Aid Agencies for Improved Conservation and Sustainable Use of Tropic and 
Sub-Tropic Wetlands .Guideline on Aid and Environment,No9 (1996) 9. 
121
 Shine C and de Klemm C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 4. 
122
 For example Spain and Uganda in Shine C and de Klemm Wetlands, Water and the law. Using law 
to advance wetland Conservation and wise use. (1999) 4. 
123
 Shine C and de Klemm C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 4. 
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On the other hand, some countries have retained their own long-standing wetland 
definitions, which are enshrined in legislation and wetland policy.124 Such definitions 
are generally compatible with the broad Ramsar definition.125  However, some may 
vary in respect of the full scope of what is included as a wetland, particularly with 
regard to coastal and marine systems.126   
 
 More generally, wetlands are defined as areas where water is the primary factor 
controlling the environment and the associated plant and animal life.127 Wetlands 
occur where the water table is near the surface of the land or where the land is 
covered by shallow water.128 Also, wetlands do not drain the landscape and are 
areas where water flows slowly or not at all.129 
 
 Due to their hydrological characteristics, wetlands provide a number of very 
important services130 to the environment directly and to human beings indirectly.131  
Mitsch and Gosselink132 wrote that wetlands exist ‗at the interface between truly 
terrestrial ecosystems and aquatic systems, making them inherently different from 
                                                          
124
 Shine C and de Klemm C Wetlands, Water and the law. Using law to advance wetland 
Conservation and wise use. (1999) 4. 
125
 Rubec C A Framework for developing and Implementing National Wetland Policies (1999) 2. 
126
 Rubec C A Framework for developing and Implementing National Wetland Policies (1999) 2. 
127
 Kidd Michael Environmental Law (2008) 20. 
128
 Ramsar Information Paper No 1 available at http://www.ramsar.org/about/about-infopack-le.htm  
(accessed 14 April 2011). 
129
 Brown C and Magoba R Rivers and Wetlands of Cape Town, Caring for our rich aquatic heritage 
(2009) 27. 
130
 Day J A in  Fuggle ,Rabie, Strydom H A & King N D (eds)‗Wetlands have been use for centuries as 
sources of good grazing for domestic stock and as a source of reeds for thatching , hut construction 
and basket weaving. They also provide other direct and indirect benefits such as fishing, hunting and 
the opportunity to observe wildlife, especially birds. Wetlands are appreciated for their beauty as open 
spaces and also for their educational value.‘ Environmental Management in South Africa (2009) 431 
131
 Davies B R and Day J A Vanishing Waters 2ed (1998) 2. 
132
 Mitsch W J & Gosselink J G Wetlands (2000) 2.  
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each other, yet highly dependent on both‘.133  For this reason, we need to consider 
the basic scientific definitions of wetlands.  
 
2.2.1. Scientific definition of wetlands 
  
Scientifically, wetlands have been categorized as biomes and ecosystems.134  Water 
that accumulates in pools or ponds on the surfaces of the land would not be 
considered as a ‗wetland‘, even though the land is wet.135 This is because of the 
temporary nature thereof.136  They are characterized as having a water table that 
stands for a long enough season each year to support aquatic plants,137 that remains 
relatively constant.138  
 
The definition of wetlands has also been influenced according to the regions where 
they occur.139  Therefore, these scientific definitions have undergone changes 
according to the region specific situation of wetlands.140 
 
 
                                                          
133
 Mitsch W J & Gosselink J G Wetlands 4 ed (2007)2. 
134
‗Wetland Conservation‘ available at http://www.the wildclassroom.com/biomes/wetlands.html 
(accessed 1 April 2011). 
135
 ‗Wetland Conservation‘ available at http://www.the wildclassroom.com/biomes/wetlands.html 
(accessed 1 April 2011). 
136
 Wetlands available at http://www.cvwd.net/water glossary.html (accessed 1 April 2011). 
http://bcb706.blogspot.com/2007/03/wetlands-conservation in south africa (accessed 17 March 2011). 
137
Scientific definition of wetlands available at http://mapping2.orr.noaa.gov/portal/calcassieu/cale-
html/resources/glossary.html (accessed 18 March 2011). 
138
 Wetlands Definitions‘ http://www.alabamapower.com/hydro/glassary.asp (accessed 8 March 
2011). 
139
 Scientific definition of wetlands available at http://mapping2.orr.noaa.gov/portal/calcassieu/cale-
html/resources/glossary.html (accessed 18 March 2011). 
140
 ‗Wetland Conservation‘ available at http://www.the wildclassroom.com/biomes/wetlands.html 
(accessed 1 April 2011).   
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Examples are the following; in the United States of America (USA) in terms of 
section 404 of the Clean Water Act141 wetlands are define as follows: 
‗Wetlands are areas other than lakes and rivers that remain wet most of the 
year and generally include swamps, marshes, Bogs and similar areas.‘142 
 
And the US Fish and Wildlife Service143  
‗Wetlands are lands transitional between terrestrial and an aquatic system where the 
water table is usually at or near the surface or the land is covered by shallow water. 
For the purposes of this classification wetlands must have one of the following 
attributes (1) at least periodically the land supports predominantly hydrophytes (2) the 
substrate is predominantly undrained hydric soil; and the substrate is nonsoil and is 
saturated with water or covered by shallow water at some time during the growing 
season.‘144 
 
 In South Africa, wetlands are defined in the National Water Act as well as in the 
NEMA 145as follows:146 
‗land which is transitional between terrestrial an aquatic systems where the water table 
is usually at the surface, or the land is periodically covered with shallow water, and 
                                                          
141
 Clean Water Act of (1972) s 404. 
142
 Clean Water Act of (1972) s 404. 
143
 Walmsley R D A Description  of the Wetland Research Programme South African National 
Scientific Programme  Report NO 145  The United States Fish and Wildlife Services (Cowardin et 
al).(1988) 4. 
144
 Lewis M, Cowardin & Francis C G US Fish and Wildlife Service Wetland Classification: A Review 
(1979) 140. 
145
 National Environmental Management Act 107 of 1998 s 2(1). 
146
 National Water Act 38 of 1998. 
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which land in normal circumstances supports or would support vegetation typically 
adapted to life in saturated soil.‘147 
 
 Needless to say, all these differentiation in definitions of wetlands have certain links 
that defines wetlands. 
   
 According to Scott and Springer,148 the most preferred and widely used definition of 
wetlands is the one provided by the Ramsar Convention.149 And according to Shine 
and de Klemm, unless otherwise indicated, all reference to wetlands is based on the 
broad definition of the Ramsar Convention, as the international reference point in this 
area for nearly three decades.150  
 The term ‗estuary‘ is also included in the Ramsar Definition. The analysis of an 
estuary will now be discussed. 
 
2.3. Definition of an Estuary 
  
The term ‗estuary‘ has been applied primarily to the lower tidal reaches of a river.151 
However, for the proper management152 of an estuary, it is necessary to define the 
                                                          
147
 National Water Act 38 of 1998 Chapter 1(1 (xxix). 
148
 Scott D.A and Springer Classification and Inventory of Wetlands: A Global Overview (1995) 1. 
149
 Scott D.A and Springer Classification and Inventory of Wetlands: A Global Overview (1995) 1. 
150
 Shine C and de Klemm Wetlands, Water and the law. Using law to advance wetland Conservation 
and wise use. (1999) 4. 
151
 Pritchard D.W What is an Estuary: Physical View Point (1967) 3. 
152
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special boundaries of the area to be managed.153 This has been done from a 
scientific, legal or administrative perspective.154  
 
 In deciding on a workable definition, the scientific definition of an estuary, which 
should inform legal and administrative decision-making, makes it often complex to 
define.155 Also its operational implementation is technically too complicated to allow 
for clear unambiguous management boundaries.156 The desire for precise and 
unambiguous terms is even more important as there may be substantial legal 
repercussion of poor definitions.157 
  
The predominant characteristic of an estuary is that it is usually a mixture of salt and 
freshwater in water bodies along coasts.158 In estuaries the fresh river water is 
blocked from streaming into the open ocean by surrounding mainland, peninsulas, 
barrier islands and fringing salt marshes.159 This mixing of fresh water and saltwater 
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creates a unique environment that brims with life of all kinds.160 This environment 
also gathers nutrients from land and the ocean.161  
 
From a physical perspective, the definition of an estuary should be recognized as 
follows:162   
‗An estuary is a semi enclosed coastal body of water which have a free connection 
with the open sea and within which sea water is measurably diluted with fresh water 
derived from land drainage.163  According to Pritchards, this definition, which moves to 
a salinity based distinction, has been widely adopted in subsequent decades.‘164 
 
While the definitions focus on the water of estuaries, wetlands are generally 
considered as part of any estuary for both scientific and environmental management 
reasons.165  The next discussion will be devoted to the scientific and legal definitions 
of estuaries. 
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2.3.1. A scientific definition of an Estuary 
  
In international literature, an estuary is defined as,  
‗a semi-enclosed 166coastal body of water which has a free connection with the open 
sea and within which sea water is measurably diluted with freshwater derived from 
land.‘167 
 
South Africa`s estuaries are relatively small.168  This is as a result of the mean 
annual runoff of South African rivers.169 This combination of small size and runoff, 
coupled with extreme environmental conditions, has led to a number of different 
definitions for South African estuaries.170  
 
A scientific definition in South Africa can be found in the South African National 
Report for the United Nations Conference on the Environment and Development.171 
This definition reads as follows: 
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 Harvey J D Coon and Abouchar Fredericton Conservation Council of New Brunswick Inc ‗Estuaries 
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drought certain estuaries become hypersaline and certain catchments dry up during the dry seasons.‘ 
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‗In South Africa an estuary is considered to be portion of a river system which has, or 
can from time to time have contact with the sea. Hence during floods an estuary can 
become a river mouth with no sea water entering the formerly estuarine area. 
Conversely , when there is little  or no fluvial input an estuary can be isolated from 
the sea by a sandbar and become a lagoon which may become fresh or hypersaline , 
or even completely dry.‘172 
 
2.3.2. Legal Definition of an Estuary 
  
An estuary is defined as follows in the South Africa National Water Act173     
‗Partially or fully enclosed water body that is open to the sea permanently or 
periodically, and within which the seawater can be diluted, to an extent that is 
measurable, with freshwater drained from land.‘174 
In the Seashore Act it is defined as,175 
‗a tidal lagoon means any lagoon in which a rise or fall of water level takes place as a 
results of the action of the tides and the tidal river means that part of any river which a 
rise or fall water level takes place as a result of the action of the tides.‘176 
The Marine Living Resources Act (MLRA) does not specifically define it as an 
estuary but refers to it as a ―tidal River‖ without explicitly stating the definition.177 The 
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Environment and Development held in Rio de Janairo in June (1992).  
173
 National Water Act 36 of 1998.Chapter 1. 
174
 The National Water Act 36 of 1998, Chapter 1. 
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Regulation passed under the MLRA refers to the definition as provided in the Sea –
shore Act.178 
  
The National Environmental Management: Integrated Coastal Management Act 24 of 
2008179 defines an estuary as: 
  ‗An estuary means a body of surface water  
(a) that part of a water course that is permanently or periodically open to the sea;  
(b) in which a rise or fall of the water level as a result of the tides is measurable at 
spring tides when the water course is open to the sea ; or  
(c) in respect of which the salinity is measurable higher as a result of the influence of 
the sea.‘180           
  
Despite all these different definitions, Van Niekerk and Taljaard, are of the view that 
the South African National Water Act provides the most appropriate legal definition of 
an estuary.181  It makes provision for a number of South African estuarine conditions, 
such as, temporary closed estuaries or systems that are not tidal but do experience 
the mixing of saline and freshwater.182 
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A uniform definition of an estuary is difficult to be achieved.183  The reason for this is 
estuaries are transitional to both deltas and lagoons and the boundaries between the 
types are not clear cut.184 Wetland and estuary definitions that will prove to be 
satisfactory to all users have not been developed.185  Definitions of wetlands and 
estuaries depend on the objectives and the field of interest of the user.186 Such users 
includes: geologist, soil scientist, hydrologist, biologist, ecologist, sociologist, 
economist, political scientist, public health scientist and lawyer.187   
 
 The variance is a natural result of the differences of emphasis in the definer`s 
training and of the different ways in which the individual deals with wetlands and 
estuaries.188 Applying a blanket definition in a uniform and fair way requires a 
generation of well-trained wetland and estuarine scientists, managers and legal 
practitioners.189  They must be armed with a fundamental understanding of the 
processes that are important and unique to wetlands and estuaries.190    
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2.4. The importance of wetlands 
  
Wetlands have been described as ‘biological supermarkets‘ and ‗kidneys of the 
landscape.’191  This is because of their ability to support biodiversity through the 
provision of extensive nutritional webs.192 They are also important for the functions 
and services they perform in the hydrological and chemical cycles.193 In addition to 
these products and ecological services, wetlands may be appreciated for their 
intrinsic value.194  
The difference between wetland functions and services are explained as follows: 
 Services are the benefits and products that humans derive from the 
functions.195 
 Functions are the capacity of a wetland to provide products and services.196 
These groups of services (products) and functions are discussed below   
2.4.1.   Wetland products 
  
Wetlands products include fish and timber; wildlife may be directly harvested or used 
indirectly for ecotourism , scientific research or film purposes;197 housing materials 
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such as reeds for thatching, medical plants, the provision of fertile land for 
agriculture, water supply for domestic purposes, pastoral or industrial purposes and 
peat for fuel or commercial applications.198 These products have direct and 
immediate benefits for local communities and indigenous people living in or close to 
wetlands.199 
 
By supporting diverse human activities, large wetlands play a particular important 
role in human subsistence and development.200 Even in arid regions, wetlands 
provide important products for local communities because they are made up of 
mixture of soils, water, plants and animals.201 From a socio-economic point of view, 
wetlands consequently enable communities to maintain traditional forms of animal 
and plant resource exploitation and provide essential communication links through 
water transport.202 Without the protection and food supply available in wetlands 
many commercial entities might collapse.203 
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2.4.2. Wetland Functions 
 
 
Wetlands provide the mechanisms for hydrological balance.204 Depending on the 
specific conditions of an individual wetland, it may perform one or more of the 
following functions: groundwater flow 205 and surface flood control;206 stabilize shores 
and protection from storms, water purification207, sediments and nutrition 
stabilization208 and the maintenance of biological diversity. These functions will be 
briefly discussed below.  
 
2.4.2.1.   Groundwater and flood control 
 
Wetlands that receive most of their water from groundwater discharge usually 
supports more stable biological communities, (communities that is situated close to 
wetlands) and organisms dependent on them. 209 Water temperature and levels do 
not fluctuate as much as in wetlands that are dependent on surface flow.210 
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By storing rain water, melted snow and by slowly releasing runoff water, wetlands 
can diminish the destructive onslaught of floods downstream.211 Preserving natural 
storage can avoid the costly construction of dams and reservoirs.212 Retention of 
wetlands for flood control is now becoming a recognised conservation and 
management tool.213 
 
2.4.2.2. Stabilize shores and storm protection 
 
 Wetland vegetation makes an important contribution to erosion control.214 Coastal 
wetlands, particularly mangrove forests contribute to shoreline stabilisation215 and 
storm protection, at much lower costs than engineered structures.216  They help to 
drive away the force and lessen the damage of wind and wave action in many low-
lying areas.217  At the same time the roots of wetland plants holds the bottom 
sediment in place, preventing erosion of valuable agricultural and residential land 
and property damage.218 In some cases it may actually help build up land.219  They 
can play an economically important role in natural hazard management.220   
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2.4.2.3. Sediments and nutrients
221
 
 
Sediment is often a major factor in many rivers.222 When these sediments are 
contained in excessive quantities they can become major pollutant contributors to 
water in the rivers, which deteriorate the quality of the water.223 If reeds and grass 
are present to slow a river`s flow, the opportunity for sediment settling is 
increased.224  Conversely, retaining sediment in wetlands can lengthen the lifespan 
of downstream reservoirs and channels.225  The retention of sediment reduces the 
need for costly removal of accumulated sediment from dams, locks, power-stations 
and other man-made structures.226  
  
2.4.2.4. Biological Diversity 
 
The preservation of wetland habitats results in the increase of biodiversity and 
wildlife population.227  The preservation of wetlands further ensures the safeguarding 
                                                          
221
  Davies and Day Vanishing Waters (1998) in Fuggle R F, Rabie M A, Strydom H A & King N D 
(eds) ‗The substances commonly referred as nutrients are fertilizers, such as nitrogen, phosphorus 
and potassium, which are needed for plant growth. Nutrients enter into aquatic ecosystems mostly 
from agricultural and urban run-off, as well as in both untreated sewage and in purified, treated 
sewage effluent. Nutrients are considered to be pollutants because they encourage the growth of 
nuisance plants and algae, and system suffering from excessive additions of nutrients are said to be 
eutrophic.‘ Environmental Management in South Africa (2009) 853.  
222
 Davis and Day , Vanishing Waters (1998)  in Fuggle R F, Rabie M A ,Strydom H A & King N D 
(eds) Environmental Management in South Africa ‗The Effects of Human Activities and Rivers and 
Wetlands, Rivers being eroding , are most effect be alterations to the amount  that water they carry 
(i.e. by dams) and by Pollution.‘(2009) 850. 
223
 Davis and Day Vanishing Waters (1998) in Fuggle R F ,Rabie M A , Strydom H A & King N D (eds)  
Environmental Management in South Africa (2009) 850.   
224
 Keddy P A ‗Wetland Ecology Principles and Conservation, Cambridge Studies in Ecology (2000) 
18. 
225
 Kushiro As emphasized in the Ramsar1s Additional Guidance for the Implementation of the Wise 
Use Concept (Annex to Resolution 5.6 (1993). 
226
 Keddy P A Wetland Ecology Principles and Conservation, Cambridge Studies in Ecology (2000) 
178.  
227
 Boon , Calow & Petts (eds), River classification and Management John Wiley & Sons (1992) ch2 in 
Fuggle R F, Rabie M A , Strydom H A & King N D (eds) ‗Wetlands, estuaries and Rivers are of value 
to human beings as sources of water, as means of purification of water and therefore improving water 
quality, as sometimes as means of transport. they also support a diverse array of plant, animals and 
 
 
 
 
35 
 
of commercial values derived from products exploited in wetlands.228  Many wetlands 
support huge concentrations of wildlife.229  While it is the concentration of individual 
species, rather than the diversity of species that has attracted most attention from 
conservation scientists, they do support a significant diversity of vertebrates and 
invertebrates.230 Many of them are endemic (unique in the area) or endangered.231  
 
Wetlands are also important as genetic ‗reservoir‘ for certain species of plants.232 
Rice, a plant commonly cultivated in wetlands, is the staple diet of over half of the 
world`s people.233 It is also used in developing disease resistance and other 
desirable traits.234 The combination of these functions and products, together with 
the value placed upon biological diversity, makes these ecosystems invaluable to 
people all over the world.235 
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Given the growing recognition of the essential range of resources, functions and 
services provided by wetlands:236 the question that needs to be asked is why does 
wetland loss and degradation continue at this rate?237 The answer lies partly in the 
traditional image of ‗wetlands as waste lands‘, which depicts wetlands as 
unproductive, unhealthy and uninhabitable places and as a source of diseases.238 
This perpetuates the misunderstanding of the importance of wetland goods and 
services.239 
  
Despite advances in scientific knowledge, political, institutional and socio-economic, 
priorities are often still conditioned by this perception.240 In the quest for economic 
growth, wetlands may be seen as dispensable, whereas they actually form an 
essential component of the natural infrastructure needed for sustainable 
development.241 There is truly an urgent need to establish environmentally specific 
legislation which will conserve these fragile ecosystems.242 
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2.5. The importance of Estuaries: 
 
Estuaries rank amongst the most important ecosystems243 on earth in terms of 
ecological and economic value.244 The biotic productivity of these coastal ectones is 
extremely high, rivalling the most intense cultivated farmlands and several factors 
accounts for this.245 
 
Fifty percent of the world fisheries harvest takes place in the near shore oceanic 
regions.246   This may include estuaries, although they comprise only eight percent of 
the total area covered by marine waters.247 Their yield is comparable to the most 
productive upwelling regions of the oceans.248  South African estuaries represent a 
specialized environment to an abundance of fish species occurring on the 
continental shelf.249 Therefore, the continued degradation of South African estuaries 
will result in a decline of the fish fauna and economic activities dependent upon this 
natural resource.250    
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As a result of the large supplies of nutrient substances, estuaries also provide 
support to high densities and biomasses of organisms.251  They also serve important 
chemical and physical functions, for example they trap, filter toxic pollutants and 
transform waste that enters from watersheds, into the near Shore Ocean and 
atmosphere.252 
 
From an economic perspective,253 estuaries support commercial and recreational 
activities, including shipping, marine transportation, oil and gas exploitation, electrical 
power generation, marine biotechnology, aquaculture and mariculture, tourism and 
other human pursuits.254 Estuaries form an integral part of the vast wetlands systems 
that even in freshwater reaches supported a fish fauna that was predominantly 
estuarine in nature.255  
 
The estuarine habitat in South Africa is considered to serve as an important fish 
nursery.256 The conservation and preservation of this estuarine environment in itself 
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is of economic value.257 The realization of their economic value would result in the 
conservation of these systems.258 We can see this in the dramatic increase in the 
quality of estuarine habitat health and effective nursery function.259 
   
 The impact of human activity on the natural quality of these environments, results in 
negative impact,260 on the commercial and recreational uses dependent on them.261  
These negative human impacts commonly derive from262 poor planning of coastal 
development, pollution, and modification and destruction of habitats.263 
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2.6. The most significant impacts on and threats to wetlands and estuaries 
 
Wetland and estuarine regions are at risks and often suffers from significant human 
impact,264 as a result of the perceptions about them.265 It is increasingly recognised 
that these perceptions are defensible and justifiable.266  This needs to change in 
order to give explicit recognition to the economic and social values of wetlands and 
estuaries.267 They are dynamic ecosystems that are in continual change through 
ongoing processes of like: natural disasters, subsidence, human impacts, climate 
change and global warming.268 
 
Before these processes mentioned above are discussed, the terms ‗loss‘ and 
‗degradation‘ should first be clarified.269 
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 Wetland and estuarine loss may be defined as ‗the loss of wetland and 
estuarine area due to the conversion of wetlands and estuarine areas to non-
wetland and estuarine areas‘.270  
 Whereas, degradation is defined as ‗the impairment of wetland and estuarine 
functions as the result of human activity.271 
  
2.6.1. Natural disasters: 
 
Wetland and estuarine loss272 can be the natural result owing to natural courses 
such as, sea-level rise, drought, hurricanes and storms, erosion and biotic effects.273 
It has been estimated that if sea level were to rise by a 100 cm that half of the 
wetlands designated to the Ramsar Convention would be threaten.274 If the rise in 
sea level is not accompanied by equivalent vertical accretion of marsh sediments 
then coastal marshes will disintegrate as a result of increased inundation, erosion 
and saltwater intrusion.275 
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The effect of climate change on coastal wetlands,276 will probably affect the function 
and distribution of inland wetlands.277 Climate change would result in changing 
rainfall patterns and the melting of permafrost which could ultimately result in the 
loss of wetland and estuarine habitat.278  
 
2.6.2. Human impact: 
 
Some processes occur naturally, but those of the greatest concern in the context of 
wetlands and estuaries are human activities.279  This includes draining, dredging, 
filling, modifications of hydrologic regime, highway construction, mining and mineral 
extraction1 and water pollution.280 
 
Other activities cause‘s adverse effects only if collectively they exceed an 
appropriate threshold for the ecosystem concerned: examples include certain types 
of fishing, agriculture, recreation and tourism.281 In such cases, it is not the activity 
itself that is ‗damaging‘ but the scale on which it is carried out or the methods that 
are employed.282 This makes it likely that many existing wetland and estuarine loss 
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rates undervalue the true rate of ongoing degradation because they are limited to 
observation of physical changes.283 
 
Until about the middle of the twentieth century, wetland and estuarine management 
usually meant wetland and estuarine drainage to many policy makers.284 Today, this 
has gradually changed to a management approach for wetlands and estuaries 
according to certain objectives depending on the priorities stated for wetland and 
estuarine management, current environmental regulations and wishes of myriad 
stakeholders who are usually involved.285  
 
Wetland and estuarine conservation, even restoration and creation have 
accelerated, particular in the developed world in recent times.286 Today, there are an 
increasing number of regulatory restrictions on wetland and estuarine destruction 
and pollution in the developing parts of the world.287 Coastal wetlands are now 
included in coastal zone protection programmes for storm protection, sanctuaries 
and subsidies for estuarine fauna.288  
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Wetland and estuarine protection continue to pose challenges because it is clear that 
their loss or degradation is still taking place at a possibly irreversible rate in many 
parts of the world.289  
 
2.6.3. Climate Change and Global Warming 
 
The conservation, preservation and sustainable use of wetlands and estuaries may 
play a pivotal role in mitigating the effects and impacts of climate change and global 
warming 290 both on the environment and human beings.291 And this is witnessed by 
higher atmospheric temperatures, decreased snow and ice cover and the increasing 
sea levels.292  
 
Wetlands are significant, yet generally under-appreciated in the global carbon 
cycle.293 Soil carbon in wetland is recognized as an important component of global 
carbon budgets and future climate change scenarios.294 Very little work has been 
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done to consider the roles of wetlands, particular those in temperate and tropical 
regions of the world in managing carbon sequestration.295   The conservation and 
sustainable use of peatlands may contribute directly to global programmes to reduce 
global warming.296 Their value to greenhouse gas regulation has often been 
neglected.297 Peatlands through their ability and capacity can reduce carbon 
sequestration.298   
 
The world`s temperature is predicted to rise above the  average of 1-2 Celsius  by 
2025, with temperature increasing in the polar zones between two-and-a-half  and 
five times the global average.299 Rainfall patterns are likely to change.300 The 
precipitation is predicted to be considerably greater in northern high latitudes, and 
higher than average through much of the world.301 This may results in increased 
surface floods and landslides.302 Wetlands can contribute to mitigating these 
processes, because they slow down the floods.303 
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Water extraction schemes have had devastating effects on floodplains and estuarine 
wetland systems, often depriving rural people of their livelihoods.304 Climate change 
will affect hydrological cycles.305 This increases the urgency for determining or 
limiting water extraction of river systems for irrigation and other purposes.306 
 
The threat caused by coastal storms will be increased significantly by the widely 
accepted projected rise in sea levels by 2030.307  Global warming will result in 
detrimental consequences for coastal communities as well as coastal wetlands and 
estuaries.308  These possibilities raise a demand for proper mitigation and 
conservation programmes.309  
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2.7. Conclusion 
 
Law and policy has afforded a different degree of status to wetlands and estuaries as 
ecosystems and natural habitats.310 They are often more regulated by laws and 
policies applicable to landownership and use rather than environmental and 
ecosystem regulation. 311 The inconsistent treatment of wetlands and estuaries in 
policy and law has often resulted in confusion and uncertainty about their legal 
status.312 
 
The inadequate recognition of the value and significance of these types of aquatic 
ecosystems has result in their poor protection and conservation in terms of policy 
and law.313  This state of affairs requires a review and reform of policy and law.  
There is also a requirement for the development of appropriate policies and 
legislation that adequately recognise the economic and social values of these natural 
ecosystems.314 
 
Wetland and estuarine specific policy and legislation may be the appropriate tool 
through which these problems could be addressed.315  Departing from the bases of 
the precautionary principle and the polluter pays principle, a supportive legislative 
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framework or an act is needed.316 It must be incorporated into sectoral policies to 
ensure that these ecosystems are appropriately and adequately conserved.317 
 
It is difficult to determine whether the destruction and degradation of the world`s 
wetlands and estuaries has slowed down or decreased.318 There is much greater 
international awareness319  and appreciation of the importance of wetlands and 
estuaries than before.320 The next chapter will be devoted to a discussion of the 
conservation, protection and sustainable use of wetlands and estuaries provided for 
in international policy and law.321   
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CHAPTER 3 
 
The Conservation of wetlands and estuaries in international context and 
perspective 
 
 
3.1. Introduction 
 
The nature of wetlands and estuaries dictates that conservation should be their main 
and most effective form of protection.322 This follows from the use of the term 
‗conservation‘323 in the text of the Ramsar Convention.324 The Convention is the 
central element of global policy.325  Its backbone is the list of wetlands, including 
estuaries of international importance.326 Conservation is the principle objective of the 
Ramsar convention.327 It also includes the notion of ‗wise use‘ of wetlands and 
estuaries.328 
 
The notion of ‗wise use’ may have only a very limited application in the field of 
environmental protection.329 According to Article 2 of the Ramsar Convention, 
wetland and estuarine conservation is envisaged as being parallel to ‗wise use‘.330 In 
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recent years, the broader concept of wise use has become increasingly important.331 
The growing realization is that listed sites cannot be conserved in a vacuum, but are 
affected by decisions taken outside their boundaries.332  
 
The crucial need is to integrate conservation and wise use of wetlands and estuaries 
into national333 land use, water management policies and law.334 This is to promote 
the conservation and wise use of all wetlands and estuaries within their territories.335 
In this context, the very possibility of coupling effective conservation of wetland and 
estuarine ecosystems with any intensive use,336 even if it is considered to be wise, 
seems doubtful.337 
 
Initiatives which have begun in recent years will continue and expand, and this will 
serve as a basis for wetland and estuarine conservation on national level.338 
Conservation will be enhanced by the effective exchange of information between 
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Member States to the Convention.339 National institutions created in terms of the 
Convention will play a significant role in this regard.340  
 
Close collaboration341 by Member States will be essential in addressing any 
problems in this regard.342 Some States have already set up mechanisms for these 
purposes, many of which are functioning effectively.343  However, in some regions 
cooperative mechanisms are weak and ineffective and in others still completely 
absent.344 
 
 International cooperation is essential, and proper judgement should be exercised in 
the selection of the mechanisms to do so.345 These mechanisms must be based 
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 Beazley M in Association with IUCN –The World Conservation Union ‗The cooperation between 
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upon flexibility and effectiveness.346 The mechanisms could include the transfer of 
technology and financial assistance.347 The global dimensions of the policy and law 
pertaining the conservation and protection of wetlands and estuaries will be 
discussed in the following paragraphs.  
 
3.2. The Global Level 
  
There is only one convention specifically devoted to the conservation of wetlands 
and estuaries which is the Ramsar Convention.348 There is a sizable body of 
international law and policy which may contribute to the conservation of wetlands 
and estuaries, from the point of view of them being ecosystems and more specifically 
aquatic ecosystems.349 
  
3.2.1. The Ramsar Convention 
  
The Ramsar Convention plays a unique role in the field of international 
environmental law.350 It is the only and first modern global nature conservation treaty‘ 
but also the only one which is dedicated to the conservation of selected ecosystem 
types (for example wetlands and estuaries) and the species dependent upon 
them.351  The Convention is premises on conservation in the time it was 
                                                          
346
 Beazley Mitchell, in Association with IUCN –The World Conservation Union Wetlands in danger 
(1993) 186. 
347
 Beazley Mitchell, in Association with IUCN –The World Conservation Union Wetlands in danger 
(1993) 186.  
348
 Timoshenko A S Protection of Wetlands by International Law 5 Pace Envtl. L. Rev 463 (1988) 472. 
349
 These will be discussed in paragraphs 3.2.2--3.2.6. 
350
 Timoshenko A S Protection of Wetlands by International Law 5 Pace Envtl. L. Rev 463 (1988) 472. 
351
 Timoshenko A S Protection of Wetlands by International Law 5 Pace Envtl. L. Rev 463 (1988) 472. 
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conceived.352 This was the time of the Stockholm Declaration which is much more 
conservatory and protective.353  It is aimed at conservation and protection and not so 
much on sustainable use.354 The Convention was conceptualized in that time frame, 
within the spirit of the time where the impacts of human beings on the natural world 
were reflected in international policies and documents.355 It is really a product of its 
time.356  
 
It must be read against the background and in the light of the Stockholm Declaration.  
The Stockholm Declaration is for the protection of the human environment and the 
responsibilities of states.   Such an approach is natural, given the widely held view 
that wetlands and estuaries are two of the most threatened ecosystems types in 
global terms.357  In a narrow sense, the Convention is one of more important legal 
instruments of international wildlife law.358 
 
Under the Convention, the Contracting Parties, while considering their international 
responsibility for the conservation, management and wise use of migratory stocks of 
waterfowl, must designate suitable wetlands and estuaries within their territories.359 
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 Ramsar Convention on Wetlands  Wetlands, Biodiversity and the Ramsar Convention (2000) 13 
353
 Kolbasov  M.P.O.O  International Legal Protection of the Environment (1982) 135-136 
354
 Kidd M Environmental Law 2ed (2011) 20. 
355
 Ramsar Convention on Wetlands  Wetlands, Biodiversity and the Ramsar Convention (2000) 13 
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 Ramsar Convention on Wetlands Wetlands, Biodiversity and the Ramsar Convention (2000) 12. 
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 Kolbasov  M.P.O.O  International Legal Protection of the Environment (1982) 135-136; Johnson B 
International Environmental Law (1976) 62-63;  see also Kiss A Survey of Current Developments in 
International Environmental Law (1976) 86-87. 
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International Environmental Law (1976)62-63; Kiss A Survey of Current Developments in International 
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This is for the inclusion in the list of Wetlands of International Importance.360   The 
economic and cultural dimensions361 of the conservation of wetlands and estuaries 
on the health and well-being of human kind have come to be more and more 
relevant in recent times.362  
 
The fact that wetlands and estuaries are major resources of freshwater supplies will 
contribute to the intensification of the issues.363 In the face of global warming and 
climate change the concern of wetlands and estuaries as major resources of 
freshwater, will undoubtedly contribute to the intensifying of the debate.364   In the 
view of the aforementioned international co-operation is all the more essential, 
especially given the fact that these wetlands and estuaries are sometimes situated in 
international shared watercourses.365  
 
3.2.1.1. The need for international cooperation 
 
The purpose of the Ramsar Convention is to promote international cooperation with 
respect to the conservation and protection of wetlands and estuaries.366 This is an 
important point of departure for all international environmental laws.367  The 
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 Timoshenko A S Protection of Wetlands by International Law 5 Pace Envtl. L. Rev 463 (1988) 464. 
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 Junk W J Long-term Environmental trends and the future of Tropical Wetlands (2002) 417.  
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The Human Environment. U.N Doc A/Conf 48/14 at2-65 and Corr Principle 21  of the Stockholm 
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International Law , the sovereign right to exploit their own natural resources pursuant to their own 
environmental policies  and the responsibilities to that the activities within their jurisdiction or control 
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Stockholm Declaration also provides for international cooperation.368 However, 
twenty years later the Rio Declaration reinforced the need for international 
cooperation in achieving effective international nature conservation.369  This was not 
achieved by the Stockholm Declaration.370  The Rio Declaration emphasizes the link 
between state`s sovereign rights to their natural resources and responsibility for 
environmental protection.371  
 
In some cases, it is impossible for individual countries to effectively conserve and 
protect wetlands and estuaries.372  In addition to promoting cooperation for purposes 
of conservation and protection of wetlands, the Convention has increased global 
interest and awareness.373 After all, its objective is to stem the aggressive 
encroachment on and loss of wetlands and estuaries.374 Human degradation of 
wetlands and estuaries occurs all around the world and it is truly an international 
problem.375  
                                                                                                                                                                                    
do not cause damage to the environment of other states or of areas beyond their limits of national jur 
The official text of the Stockholm Declaration is contained in the Report of the U.N Conference on The 
Human Environment. U.N Doc A/Conf 48/14 at2-65 and Corr Principle 21  of the Stockholm 
Declaration states: States have in accordance with charter of the United Nations  and the principles of 
International Law , the sovereign right to exploit their own natural resources pursuant to their own 
environmental policies  and the responsibilities to that the activities within their jurisdiction or control 
do not cause damage to the environment of other states or of areas beyond their limits of national 
jurisdiction.(1972)1jurisdiction.(1972) 1. 
368
 Report of the U.N Conference on The Human Environment. U.N Doc A/Conf 48/14 at2-65 and Corr 
Principle 21 of the Stockholm Declaration states: (1972) 1.   
369
 The Rio Declaration Principle 7. 
370
 Timoshenko A.S Protection of Wetlands by International Law 5Pace Envtl.L.Rev.463 (1988) 466. 
371
 Timoshenko A.S Protection of Wetlands by International Law 5Pace Envtl.L.Rev.463 (1988) 466. 
372
 Natural Resources Journal available at http://heinonline.org/HOL/Page?handle=hein.journals/narj. 
(accessed 29 July 2011). 
373
 Natural Resources Journal available at http://heinonline.org/HOL/Page?handle=hein.journals/narj. 
(accessed 29 July 2011). 
374
 Natural Resources Journal http://heinonline.org/HOL/Page?handle=hein.journals/narj. (accessed 
29 July 2011). 
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 Navid D The International Law of Migratory Species: The Ramsar Convention available at 
<http://heinonline.org/HOL/Page?handle=hein.journal/narj>. (accessed 29 July 2011). 
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 Although there are advantages included in the Convention to protect wetlands and 
estuaries, human activity376 still threaten most of the earth‘s remaining wetlands.377 
Because of the inherently international character of both the degradation and 
utilisation of wetlands and estuaries, the problems of the conservation must be 
viewed in an equally global378 light.379 
 
States in formulating their wetland and estuarine policies must consider the effects of 
those policies that will have an effect on the wetlands and estuaries on other 
nations.380 According to Principle 21 of the Stockholm Declaration381  the best way to 
protect the world`s wetlands and estuaries is to develop an integrated international 
plan.382  This notion is supported by the World Conservation Strategy.383   
 
                                                          
376
 Houis G E Department of Geography University College London 26 Bedford Way London WC1H 
OAP UK Abstract ‗The Ramsar Bureau (1988a) showed that 22 of the world's most important 
wetlands were at risk from a change of ecological character. The problems particularly prevalent in 
dry countries were highlighted as reductions in the water supply to wetlands because of water 
resources schemes and intensive aquaculture. The threats from drainage and over-exploitation of 
groundwater, and from pollution by agricultural chemicals, whilst found in dry countries, were most 
commonly seen in humid environments.‘ Environmental impacts of development on wetlands in arid 
and semi-arid lands.’(1989) 416. 
377
 Beazley M, in Association with IUCN –The World Conservation Union ‗10,000 to 15,000 wetlands‘ 
Wetlands in danger (1993) 186. 
378
 ‗The Ramsar Convention was the first modern global nature conservation treaty. The Convention 
on Wetlands of International Importance (1971). 
379
 Navid D ‗in most cases, it is not possible for one country alone to take the steps required to 
conserve wetland and estuarine habitats and wetlands and estuarine species, and hence cooperation 
amongst states is a necessity foe effective wetland and estuarine conservation.‘ The International 
Law of Migratory Species: The Ramsar Convention‘ (1989) 1001. 
380
 Navid D The International on Migratory Species: The Ramsar Convention (1989) 1005. 
381
 The Stockholm Declaration Principle 21. 
382
 Recommendation 1.5 of the First Meeting of the Conference of the Contracting Parties. 
Proceedings of the Conference on the Conservation of Wetlands of International Importance 
especially as Waterfowl Habitat (Nov 24-29) (Cagliari, Italy) (1980) 96. 
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 Beyond the Ramsar Convention: A Proposal for the International Protection Wetlands, Wetlands 
Through Binding Agreements (1992) 364. 
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The implementation of such a plan could be difficult, because nations are reluctant to 
integrate the concept of shared resources into international law.384  This would have 
a possible impact on important domestic economic and social interest.385 
International cooperation and coordination is important to avoid conflicts between the 
spheres of governments in the implementation of the Ramsar Convention.386 The 
Convention state international cooperation is an ideal rather than a procedural 
requirement in international law.387 In other words, it is rather an ideal than a legal 
obligation.388 
 
The effectiveness of the real impact of international agreements is determined at the   
level of state practice, in other words, what happens nationally, determines the 
effectives of international agreements.389 Hope for the future conservation of 
wetlands and estuaries lies in wetland and estuarine specific legislation.390 It must 
embody the principles and framework of the Ramsar Convention.391 The Convention, 
                                                          
384
 ‗The Ramsar Convention provides that Contracting Parties shall formulate and implement their 
planning so as to promote, as far as possible the wise use of wetlands in their territory‘. The Ramsar, 
Convention, 1971. Article (1). 
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 De Klemm Migratory Species in International Law (1989) 934-954. 
386
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387
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390
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wetland values Wetland Policies in Action(1985) 424. 
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like any international treaty based on the compromise of different state interest, is 
not free of drawbacks.392   
 
3.2.1.2. Criticism of the Ramsar Convention 
 
Although it falls short of completely protecting wetlands and estuaries on an 
international level, the Ramsar Convention is a benchmark for understanding the 
multiple values of wetlands and estuaries. 393  The Convention is the starting point 
for efforts to curtail the destructions of wetlands and estuaries through international 
cooperation.394 
  
Moreover, because of implementation and enforcement deficiencies in the Ramsar 
Convention, many of the wetlands and estuaries it currently protects are still at 
risk.395 The original version of the Ramsar Convention offers little guidance to 
member states as to the implementation mechanisms provided by the convention.396 
Article 2 of the original convention397 required contracting parties to include at least 
one wetland on the list.398  More troubling than the deficiency in the guideline for 
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 Timoshenko A.S Protection of Wetlands by International Law 5Pace Envtl.L.Rev.463 (1988) 472. 
393
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(2008) 49.   
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compiling the list, was the failure of the Convention in its original form to guide the 
contracting parties in land-use management required by the wise use.399 
 
 However, since then the term ―wise use‖ has been redefined several times, with the 
latest revision during the 9th meeting of the Parties (COP) in 2005.400 The following 
definition was adopted:  
‗[W]ise use of wetlands is the maintenance of their ecological character, achieved 
through the implementation of ecosystem approaches, within the context of 
sustainable development‘.401 
 
 In addition, the 9th COP defined ―ecological character‖ as ‗the combination of the 
ecosystem components, processes and benefits/services that characterize the 
wetland at a given point in time, for listed wetlands being the time of designation of 
the wetland for the Ramsar list.‘402 With these new definitions, the Ramsar 
Convention 403terminology aligns more closely with language used under other 
important international conventions. This includes the Convention on Biodiversity 
404and several water agreements.405 
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 A global network of wetlands for sustaining people and our environment available at 
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The contracting parties strengthen the Convention on this ground by adopting the 
recommendations that set out more stringent guidelines for the wise use of wetlands 
and estuaries.406 These guidelines comply with the World Conservation Strategy for 
land use management of shared resources.407  
 
The guidelines include national listing of wetlands employment of environmental 
impact statements, use of development funds for the conservation of wetlands and 
estuaries.408  It also includes a mandate that create legislation that enhances 
wetland and estuarine conservation.409  Another problem with the Convention is that 
it did not include the procedure for amendment.410 Given the dynamic nature of 
international environmental law, an essential ingredient for achieving the goals of a 
convention is that the convention‘s ability to adjust to changes in knowledge, 
technology and politics.411 Despite notable acclaim, the Ramsar Convention`s 
effectiveness is limited as a result of problems relating to implementation and 
enforcement.412  
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 Verschuuren J Case of Transboundry Wetlands under the Ramsar Convention: Keep out lawyers 
(2007) 50.   
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409
 Osterwaldt R ‗‘ Implementation and Enforcement Issues in Protection of Migratory Species.‘(1989) 
1017-1020. 
410
 Timoshenko A.S Protection of Wetlands by International Law 5Pace Envtl.L.Rev.463 (1988). 
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3.2.1.3. Implementation and Enforcement of the Ramsar Convention 
 
 Achieving Ramsar`s aims is dependent upon a successful blend and balance 
between action at national and international levels.413 The obligations are of a 
relatively soft nature.414  Governments are encouraged to adopt appropriate policies 
for the conservation of wetlands and estuaries.415 The measurement of actual 
effectiveness of wetland and estuarine policies is, of course, a more complex and 
problematic matter.416 
 
One of the problematic issues for the effective implementation and enforcement of 
the Convention is that its framework fails to integrate the shared resources 
concept.417 It provides no support for developing countries wishing to protect 
wetlands and estuaries.418  The effectiveness of the Convention is measured by 
each government‘s interest in creating a national administration for the 
implementation and enforcement of national policies which is aligned with the 
convention‘s mandate.  419  Implicit in the framework of the Convention is the need 
                                                          
413
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414
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for national programmes to effectively put into place mechanisms for implementation 
and enforcement.420 
 
The recommendations for improving the list of wise use provisions have done much 
to bring about actual implementation of the Convention at national level.421 However, 
if a State does not have a strong domestic policy for wetland and estuarine 
conservation, the guidelines are voluntary, in other words they are non- binding.422 
Therefore, in view of their non-binding nature the effective implementation, protection 
and practice of wise use will depend on the strength of the policies and legislation.423 
 
 An area that has received limited attention under the framework of the Ramsar 
Convention is development assistance and its impact upon wetland and estuarine 
                                                          
420
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ecosystems.424 The impact of this policy has been limited.425  The mechanisms to 
allow the widespread of its application are also lacking.426  
 
 The Convention does not exhaustively stipulate the legal status of wetlands and 
estuaries nor does it provide for the necessary degree of unified state action for 
wetland and estuarine conservation.427  Furthermore, it also contains a number of 
gaps in its clauses which will now be discussed.428  
 
3.2.1.4. The gaps in the Ramsar Convention 
 
The gaps429 of the Ramsar Convention are not confined to the insufficient430 
determination of the status of wetlands and estuaries of international importance.431  
The deficiency may be explained by the fact that the Convention took place before 
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 ‗Problems relating to the protection of wetlands of international importance still exist. These 
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development of the concepts of shared resources,432 world heritage or biosphere 
reserves were developed.433 Given the present level of international environmental 
law,434 the international quality of wetlands and estuaries included in the Ramsar list 
might be formulated more clearly.435 
 
It is necessary to stipulate the exact obligations of all nations on whose territories or 
under whose control an activity significantly affecting the ecological quality of 
wetlands and estuaries takes place.436 In other words, international legal assurance 
of the effective conservation of wetlands and estuaries having international 
importance must be guaranteed against negative interferences.437   
 
After decades of existence,438 the rise in the number of Contracting Parties and the 
expansion of the territory of wetlands and estuaries protected in accordance with the 
Ramsar list provide a convincing demonstration of great practical value of this 
international treaty.439 Juridicial and political improvement of the Ramsar Convention 
is generally positive in character.440 The basis of these processes should be the 
understanding that the efficacy of the conservation of wetlands and estuaries can be 
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secured by maximum participation of the majority of states.441 However, problems442 
relating to wetland and estuarine conservation still exist.443   
 
Relevant international law and policy which also contributes to the conservation of 
wetlands and estuaries will now be discussed. 
 
3.2.2. The United Nations Convention on Biological Diversity (1992). 
 
The United Nations Convention on Biological Diversity 1992 (Hereinafter Convention 
on Biological Diversity),444 which acts very much as an overarching structure, to 
which other conventions, with their own more precise focus can, must relate and 
contribute?445 Many specific points of common concern between the Ramsar 
Convention and the Convention on Biological diversity can be highlighted.446 
Collaboration between the two conventions could promote overviews of the world`s 
biodiversity;447  hitherto Ramsar`s has tended to reflect national concerns. 
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There is a tendency to illustrate wetland and estuarine values at national level as a 
contribution to the conservation of global wetland and estuarine species and habitat 
diversity.448 This is provided for in Article 8(f) of the Convention which states that: 
‗each contracting party shall, as far as possible appropriate, rehabilitate and restore 
degraded ecosystems and promote the recovery of threatened species, inter alia, 
through the development of implementation plans or other management strategies.‘449  
 
South Africa has incorporated other international Convention such as the Convention 
on Biological Diversity and the world Heritage Convention etc.  South Africa is 
expected to take action on its ratification of the Convention on Biological diversity,450 
and furthermore on its signature to Agenda 21. The interface between these 
Conventions might afford protection to wetlands and estuaries. 
 
 3.2.3. The significance of Agenda 21(1992). 
 
Although it is a soft law document it contains section 15(3) which reads as follows:  
‗biological resources constitute a capital asset with great potential for yielding 
sustainable benefits, urgent and decisive action is needed to maintain and conserve 
ecosystems, which included wetlands and estuaries.‘451  
 
To build on this, section 18(8) states that: 
                                                          
448
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449
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‗in the developing of water resources, priority has to be given to the satisfaction of 
basic needs and the safeguarding of ecosystems.452 This means that South Africa 
should give effect to sections 15(3) and 18(8) of Agenda 21, in that it should 
conserve its ecosystems the present and the future. Agenda 21 is a plan for use by 
governments, local authorities and individuals to implement the principles of 
sustainable development.453  This includes include ecosystems. 
 
3.2.4. The Global Programme of Action for the Protection of the Marine 
Environment from land-based Activities (GPA) (1995)  
 
South Africa upholds the principles of GPA. The GPA is designed to assist states in 
taking action individually and jointly within their respective policies, priorities and 
resources will lead to the prevention of, reduction, control and elimination of 
degradation of the marine environment. This will obvious include the conservation of 
coastal wetlands and estuaries, although not specifically mentioned in the 
programme.454 
 
3.2.5. The United Nations Convention on the Law of the Sea (UNCLOS) (1982) 
 
The 1982 United Nations Convention on the Law of the Sea (UNCLOS)455 requires 
states to preserve and protect the marine environment and to prevent, reduce and 
                                                          
452
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453
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control pollution from land-based sources including estuaries.456 From a global 
perspective, regional treaty coverage remains patchy.457 
 
3.2.6. The Convention on the Law of Non- Navigational Uses of International 
Watercourses (1997) 
 
However, to afford more protection to wetlands and estuaries the 1997 Convention 
on the Law of Non- Navigational Uses of International Watercourses contains a 
series of globally applicable obligations for the protection, management and 
conservation of ecosystems.458  
  
 
3.2.7. The Convention of Migratory Species of Wild Animals (Bonn Convention) 
(1979). 
 
The convention459 was a response to the need for nations to cooperate in the 
conservation of animals that migrate across borders, including terrestrial animals, 
reptile‘s marine species and birds.460 Special attention is paid to endangered species 
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within the framework of the Bonn Convention and it is also relevant for the 
management of wetlands. 461.   
 
 
Annex 2 of the Bonn Convention lists a large group of species and families for which 
co-ordination action is important to maintain populations.462 This is mainly achieved 
through agreements between the states in which species occur.463 Good examples 
for birds are the African Eurasian Waterbird Agreement (Hereinafter AEWA 
Agreement) and the Agreement on the Conservation of Albatross and Petrel 
(Hereinafter ACAP)464 In general terms, AEWA and ACAP require the parties to take 
measures to protect migratory water birds. 
 
Thirty-six Eurasian States and twenty-four African States have signed the AEWA 
Agreement465 and the ACAP Agreement,466 focusing on migratory water birds that 
breed in Europe and Asia and then migrate to Africa in the winter. The 2003–2005 
Action Plan under the AEWA explicitly mentioned the need to control human 
activities within wetlands.467 It enabled wise and sustainable use468 of the wetlands; 
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giving special attention to the use of agricultural chemicals,469 disposal of 
wastewater, hunting, and eco-tourism.470  
 
However, documents published under the Ramsar Convention framework include 
much greater detail concerning the management of protected sites.471 There is 
obviously potential for cooperation472 between Ramsar, (which is concern with the 
habitat of species linked to wetlands and estuaries and particularly waterfowl) and 
the 1979 Bonn Convention on migratory species (which is concerned with the 
migratory species themselves).473  
 
The adoption under the Bonn Convention of the Agreement on the Conservation of 
African-Eurasian Migratory Waterbirds474 opens the door for even broader 
cooperation, which creates prospects of similar agreements in other regions.475  The  
interconnection between South Africa,  the Bonn Convention and the Agreements 
should be the management, wise and sustainable use of wetlands and estuaries as 
a result of  South Africa`s accession to the Bonn Convention in 1991.476 
 
 
3.2.8. The Convention Concerning the Protection of the World Cultural and 
Natural Heritage (World Heritage Convention) (1972). 
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470
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The Convention477states that each state party recognizes the duty of ensuring the 
identification, protection, conservation, presentation and transmission to future 
generations of cultural and natural heritage situated in its territory.478 
 
Natural heritage is defined as natural features consisting of physical and biological 
formations or groups of such formations, which are of outstanding universal value 
from the aesthetic or scientific point of view.479 
 
South Africa acceded to the World Heritage Convention and enacted the World 
Heritage Convention Act 49 of 1999.480 The purpose of the World Heritage Act was 
to incorporate the World Heritage Convention into South African Law,481 which it 
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 Titchen S M ‗A number of imbalances in the implementation of the World Heritage Convention and 
in the composition of the World Heritage List have recently been noted. This paper restates the 
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environment of ‗outstanding universal value‘. In a recent initiative cultural landscapes of World 
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does by the band statement that ‗the Convention is enacted into law in the 
Republic.482  It is further attended to in the next chapter.483 
 
With the increasing number of environmental conventions now in existence, the most 
significant concepts must be partnership and cooperation.484 Of course links already 
exist between the Ramsar and other international environmental conventions.485 
Some famed wetlands and estuaries are included in the lists of both Ramsar and the 
1979 World Heritage Convention.486  
 
Today, many international legal instruments assist in setting priorities for direct 
conservation of wetlands and estuaries through regional agreements which will be 
now examined. 
 
3.3. Conservation of Wetlands and Estuaries through Regional Agreements 
 
Treaties adopted during the 1970`s were essentially concerned with the regulation of 
environmental sectors.487  This has been implemented at regional level for different 
groups of wetland and estuarine species.488  Also, a large number of environmental 
                                                          
482
 Glazewski J Environmental Law in South Africa (2005) 351. 
483
 The South African context Chapter 4  paragraph 4.7 
484
 Hails A J Wetlands, Biodiversity and the Ramsar Convention (2000) 1. 
485
 Hails A J Wetlands, Biodiversity and the Ramsar Convention (2000) 1. 
486
 Convention Concerning the Protection of the World Cultural and Natural Heritage (World Heritage 
Convention) (1972). 
487
 Convention for the Protection of the World Cultural and Natural Heritage (1972) 8. 
488
 Convention on the Convention of Migratory Species of Wild Animals (Bonn Convention) (1979). 
 
 
 
 
73 
 
agreements have been concluded between states or under the auspice regional489 
economic integration organizations such as the Southern African Development 
Community (SADC).490   
 
Regional instruments make it possible to tailor the implementation of environmental 
objectives.491  It is directed to the particular characteristics and capacities of a given 
region to build on commonalities between relative small groups of countries.492 In the 
context of wetlands and estuaries, verifiable obligations related to the conservation 
of migratory species493 and habitats have been established under two directives 
adopted by the European Community.494 
 
The action to be taken to provide sufficient protection for wetlands and estuaries in 
national policy and legal frameworks is the adopting of international instruments. 495 
This can facilitate their conservation into regional agreements.496  Many of the 
Contracting Parties` policies, legal and strategy documents do not directly mention 
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wetlands and estuaries.497 Conservation and management of these ecosystems has 
not been touch by certain legal documents.498  Documents like the constitutions of 
certain countries, for example South Africa do not make direct reference to wetlands 
and estuaries.499 Since wetlands and estuaries are part and parcel of natural 
resources, it would be appropriate to consider constitutional provisions that deal with 
the conservation of wetlands and estuaries.500 
 
Some parts of the world have no conventions at all.501 South Africa is covered by 
older treaties which do not provide for institutional mechanisms to review and 
facilitate national implementation.502 Legal regimes for the protection of inland waters 
(inland wetlands) have long been regional in character, dominated by treaties 
between countries sharing a wetland, river or a lake.503 The scope of such 
agreements has been extended significantly over the last three decades.504  
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International legal frameworks have sought to reflect this link between management 
and conservation of water resources, including wetlands and estuaries.505  
 
 Some authors are of the view that to overcome the problems inherent in the 
implementation the Ramsar Convention, it needs to be amended.506  This will require 
Contracting Parties to enter into binding agreements.507 A state may be reluctant to 
enter into binding agreements that infringe on sovereignty, but wetlands and 
estuaries are unique resources that offer an economic incentive508 for a state to do 
so.509 
 
If countries do not act within or across their boundaries to implement their obligations 
to safeguard wetland and estuarine functions and values, treaty institutions can do 
little more than apply moral and political pressure.510 The purpose of regional 
strategies is to stimulate national action where is most needed to help solve common 
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problems.511  Of paramount importance is to advance the conservation of wetlands 
and estuaries.512  
 
 
Wetlands and estuaries have not been neglected by international law.513 Today, 
there is relatively extensive treaty framework relating directly or indirectly to wetland 
and estuarine biodiversity.514  The ultimate goal of the Ramsar Convention was the 
conservation and wise use of wetlands and estuaries through regional,515 national 
and local instruments to achieve sustainable development throughout the world.516 
Membership in the Ramsar Convention entails an endorsement and commitment to 
the principles that the Convention represents.517  Facilitating the development at 
national level of policies and actions,518 including legislation can help nations to 
make the best possible use of their wetland and estuarine resources.519 
 
The Ramsar Convention Bureau and the Secretariat of the Convention on 
Biodiversity have joined hands for the integration of wetland management and 
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conservation.520 In 2005; the 9th COP adopted a resolution that laid down practical 
guidelines for the integration of wetland management and conservation.521 The 
guidelines focus upon: (1) improving the communication between the wetland 
management sector and the water management sector; (2) improving the 
cooperation between the water sector and the wetlands sector through cooperative 
governance,522 for instance, by formulating harmonizing policy and legislation or by 
other, less far-reaching forms of cross-sectoral cooperation; and (3) upgrading 
wetlands management to the river basin level.523 
 
 These three areas have been worked out in the ―critical path‖ approach, originally 
developed in South Africa.524  According to which nine subsequent steps are to be 
taken, including:525 participating with the stakeholders, setting the priorities and 
objectives for wetlands in the basin, and integrating the land and water management 
plans for the basin.526 The first step in this critical process involves reviewing and, if 
necessary, revising the policy, regulatory, and institutional arrangements.527  This is 
to support efforts to integrate wetland management into river basin528 
management.529 The Annex to the COP resolution acknowledges that this can be a 
                                                          
520
 River Basin Initiative Portal, http://www.riverbasin.org. (accessed 9 March 2011). 
521
 Ramsar Convention, Ninth Conference  of the Parties, Resolution on River Basin Management, 
Additional Guidance and a Framework for the Analysis of the Case Studies, Resolution IX,I, Annex  
C(i) (2005) available at http://www.ramsar.org/key -guide-river basins-e-pdf.(accessed 19 March 
2011). 
522
 Verschuuren J Case of Transboundry Wetlands under the Ramsar Convention: Keep out lawyers 
(2007)60. 
523
  Verschuuren J Case of Transboundry Wetlands under the Ramsar Convention: Keep out lawyers 
(2007) 60. 
524
 Dickens C International Agreements and South African Law (2004) available at 
http://www.wrc.org.za(accessed oni1 March 2011). 
525
 Dickens, C International Agreements and South African Law (2004) 97. 
526
 Dickens, C International Agreements and South African Law (2004) 97.   
527
 River Basin Initiative Portal, http://www.riverbasin.org. (accessed 9 March 2011). 
528
 River Basin Initiative Portal, http://www.riverbasin.org. (accessed 9 March 2011 
529
 Verschuuren J Case of Transboundry Wetlands under the Ramsar Convention: Keep out lawyers, 
(2007) 60. 
 
 
 
 
78 
 
lengthy process and that full harmonization may be impossible due to lack of political 
support.530 
 
An additional aspect of the Ramsar Convention, that is the Montreux Record, 
warrants discussion.531 Wetlands and estuaries that become degraded, or are likely 
to become degraded, are listed in the Montreux Record.532  The Record aims to gain 
recognition of the Parties which will  be discussed at the next COP.533  Since the 
Record has been made public, non-governmental organizations, have the option to 
become involve as well. 534   
 
The Contracting Party in whose territory the site is located must take swift and 
effective action to prevent and/or remedy the ecological changes.535 The Montreux 
Record is based upon Articles 3(2) and 8(2) of the Ramsar Convention.536 Article 
3(2) states that each contracting state has the duty to inform the Convention Bureau 
of any changes to the ecological character537 of a protected wetland and estuary due 
to technological developments, pollutions or other human interference.538 Article 8(2) 
stipulates that the Convention Bureau is informed of such changes, notifies all 
contracting parties, and arranges the matter to be discussed at the next COP.539 In 
terms of the Montreux Record more protection is afforded to wetlands and estuaries. 
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3.4. Conclusion 
   
While wetlands and estuaries traditionally have declined in numbers and quality 
because of human influence,540 efforts are being made to alter this course.541 
 
At the cornerstone of this effort lies with the Ramsar Convention.542 The Convention 
has come a long way since its inception in 1971.543 Through later conferences, 
recommendation and amendments the Ramsar Convention has grown into a 
compelling framework544 for the protection and conservation of wetlands and 
estuaries. Despite, the refinements of the Ramsar Convention, several problems545 
still exists for international protection of wetlands and estuaries. In particular, the 
developing countries of the world do not have the economic flexibility to effectively 
arrest the degradation of wetlands and estuaries caused by farming, industry and 
overexploitation of their resources.546 It is up the developed nations547 to offer the 
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financial, technical and programmatic assistance necessary for developing countries 
to conserve their wetlands and estuaries. 
 
The Ramsar Convention is also limited by its failure to incorporate the concept of 
shared resources548 into its binding provisions. Although the Ramsar Convention is 
founded upon the principle of international cooperation,549 the obligation provides 
few international duties or methods of enforcement.  
 
A possible solution for these deficiencies is to amend the Ramsar Convention to 
require members to enter into regional agreements .The ASEAN550 and NAWMP551 
stands as examples of regional agreements that embody the concept of shared 
resources and the principles of the Ramsar Convention.  
 
The Ramsar Convention must be implemented at the national, regional and local 
levels.552 Clearly, the Ramsar Convention, standing alone, is not strong enough to 
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550
 ASEAN AGREEMENT, Stands as examples of regional agreements that embodied the concept of 
shared resources and the principles of the Ramsar Convention. 
551
 North American Waterfowl Management Plan (NAWMP AGREEMENT) (1994). 
552
 ‗By combining limits on hunting, the increase on wetland productivity, monetary incentives for 
farmers to resist degrading wetlands and financial assistance from both the government and private 
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protect and conserve wetlands and estuaries fully. The next chapter will deal with 
incorporation of international instruments into South African domestic law concerning 
the conservation of wetlands and estuaries. 
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                                                                                                                                                    
sectors the NAWMP is a landmark effort toward a wetland policy for the utilization of sustainable 
resources.‘  Beyond the Ramsar Convention: A Proposal for International Protection of Wetlands 
Trough Binding Regional (2007) 380. 
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CHAPTER 4 
 
The conservation of wetlands and estuaries in the present South African legal 
regime 
  
4.1. Introduction 
 
This chapter will explore the South African legal framework within which wetlands 
and estuaries ought to be protected and conserved. To this end relevant national 
legislation will be analysed. My point of departure is the Constitution. 
 
4.2. The Constitution of the Republic of South Africa 1996 
 
Section 24 of the 1996 Constitution provides for an environmental right which applies 
to everyone.  It reads: 
(a) everyone has a right to an environment that is not harmful to their health and well-
being; and (b) to have the environment protected, for the benefit of present and future 
generations, through reasonable legislative and other measures that prevent pollution 
and ecological degradation; promote conservation and secure ecologically sustainable 
development and use of natural resources while promoting justifiable economic and 
social development.553 
 
                                                          
553
 Constitution of the Republic of South Africa of 1996 s24. 
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Section 24(b) is more in the nature of a directive principle.554  This constitutional 
provision obligates the state to take positive steps towards the attainment of this 
environmental right555 by taking reasonable legislative and other measures.556  The 
state thus has an unequivocal duty in this regard.557 Whilst only the state may take 
legislative measures to give effect to the right, non-state actors are permitted to take 
other measures in pursuance of the fulfilment of section 24(b).558 
 
What would amount to reasonable legislative measures were considered in another 
non-environmental context by the Constitutional Court in Government of RSA and 
Others v Grootboom and Others.559  The Constitutional Court held that: 
‗the state is required to take reasonable legislative and other measures. Legislative 
measures by themselves are not likely to constitute constitutional compliance. Mere 
legislation is not enough. The State is oblige to act to achieve the intended result, and 
the legislative measures will invariably have to be supported by appropriate, well-
directed policies and programmes implemented by the Executive. These policies and 
programmes must be reasonable both in their conception and implementation. The 
formulation of a program is only the first stage in meeting the State`s obligations. The 
programme must also be reasonably implemented. An otherwise reasonable program 
that is not implemented reasonably will not constitute compliance with the State`s 
obligations.‘560  
 
                                                          
554
 Kidd M Environmental Law 2 ed (2011) 35. 
555
 Kidd M Environmental Law 2ed (2011) 22. 
556
 Report on proceedings of the workshop on the Constitution and the Environment (1996)3 SAJELP. 
557
 Kidd M Environmental Law 2ed (2011) 24. 
558
 Report on proceedings of the workshop on the Constitution and the Environment(1996)3 SAJELP. 
559
 Government of RSA and Others v Grootboom and Others 2001 (1) SA 46(CC). 
560
 Government of RSA and Others v Grootboom and Others 2001 (1) SA 46 (CC) 31. 
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The putting into effect of these rights is also dependent on the executive and the 
administrative structures of the state.561 And this is provided for in the Constitution by 
means of the establishment of the three spheres of government.562  They are 
required to cooperate in promoting the public interest. For example,563 by the taking 
of reasonable executive and administrative measures which will in this context 
includes the protection of the environment.564  This also includes wetlands and 
estuaries as aspects of the environment. 
 
The adoption and administration of legislation with respect to nature conservation 
and protection are concurrent as well as exclusive competences.565 It is noteworthy 
that legislation in respect to water is nowhere included in either Schedule 4566 or 
Schedule 5.567 This is the way in which executive and administrative action give 
effect to the Constitution and legislation.568  It has a significant impact on the 
effective protection and conservation of wetlands and estuaries in South Africa, as 
will be demonstrated further on in this chapter.   
 
                                                          
561
 Kidd M Environmental Law 2ed (2011)24. 
562
 Report on proceedings of the workshop on the Constitution and the Environment (1996)3 SAJELP 
12. 
563
 Report on proceedings of the workshop on the Constitution and the Environment (1996)3 SAJELP 
12. 
564
 Brown W E Our Rights and obligations to future generations for the Environment (1990)84 AJIL 
199.   
565
 Kidd M Environmental Law 2ed (2011) 24. 
566
 Schedule 4 sets out the functional areas of concurrent national and provincial legislative 
competences. 
567
 Schedule 5 sets out the functional areas of exclusive provincial legislative competences. 
568
 Brown W E Our Rights and obligations to future generations for the Environment (1990) 84 AJIL 
199. 
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The purpose of the following paragraphs is to investigate what reasonable legislative 
measures have been taken by the state with respect to the conservation and 
protection of wetlands and estuaries in South Africa. 
 
4.3. Legislation relevant the conservation of wetlands an estuaries 
  
In order to establish what protection wetlands and estuaries currently enjoy, will 
require a legal analysis of existing relevant legislation pertaining to environmental 
conservation and protection. 
 
Wetlands and estuaries are protected to a certain degree by various pieces of 
legislation, no uniform act exists.569 This has led to fragmentation as a result of the 
multitude of legislative instruments, as well as from a multitude of enforcement and 
implementation authorities.570 In the ensuing paragraphs an analysis of these pieces 
of legislation will be done. This will demonstrate the way in which each of them 
protects and conserves wetlands and estuaries.  The starting point will be the 
National Environmental Management Act 107 of 1998 (NEMA). 
 
 
 
 
                                                          
569
 See chapter 1 para 10 above. 
570
 See chapter 1 para 1.3 above. 
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4.3.1. The National Environmental Management Act 107 of 1998 (NEMA) 
 
 Framework legislation aims to define overarching and generic principles in terms of 
which sectoral-specific legislation is embedded.571  It also enhanced the cooperative 
environmental governance amongst fragmented line ministries.572  The legislation 
which most conforms to this idea is the National Environmental management Act 107 
of 1998 (NEMA).573 The preamble of the Act expressly refers to the environmental 
right in section 24, and it is clear from the preamble that NEMA is aimed at giving 
effect to the right at a framework level.574  NEMA translates the environmental 
principles and rights contained in the constitution into legal provisions.575 It`s very 
purpose is to be a reasonable legislative measure.576 
 
The Act also gives effect to the overarching principles of cooperative government 
which is contained in Chapter 3 of the Constitution.577 This is significant since the 
‗environment‘ is designated in the Constitution is an area of concurrent national and 
provincial legislative competences.578 The reason for is that both national and 
provincial authorities are responsible for the administration of laws protecting the 
environment.579 More specifically, to coordinate and harmonise the environmental 
                                                          
571
 Kidd M Environmental Law 2ed (2011 ) 35 
572
 Allanson B R & Baird D Estuaries of South Africa (1999) 303. 
573
 The national Environmental Management Act 107 of 1998.  
574
 Kidd M Environmental Law 2ed (2011) 35. 
575
 Kidd M Environmental Law 2ed (2011) 35. 
576
 Du Plessis W & NEL J An evaluation of NEMA based on generic framework for the environmental 
framework legislation (2001)8 SAJELP 1-2. 
577
 The Constitution of the Republic of South Africa of1996 Chapter 3. 
578
 Kidd M Environmental Law 2ed (2011) 35. 
579
 Sunde J &Isaacs M Marine Conservation and Coastal Communities: Who carries the costs? (2008) 
7.  
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policies, plans, programmes and decisions of various national departments that 
exercise functions which may affect the environment.580   
  
These national departments are entrusted with the powers and duties aimed at 
achievement, promotion and protection of a sustainable environment and of 
provincial and local spheres of government.581 Of particular importance to any 
development initiatives based on natural resources are the provisions relating to 
cooperative governance and the inclusion of civil society in environmental 
management.582 
 
NEMA also provides for mechanisms to put into practice the Environmental Impact 
Assessments (EIA`s) and operationalize the management principles through section 
24.583 The minister may publish regulations with respect to practical management of 
possibly significant negative impact on the environment.584  
 
The following paragraphs will be devoted to the new 2010 NEMA Environmental 
Impact Assessments (EIA) Regulations and Integrated Environmental Management. 
 
                                                          
580
 Kidd M Environmental Law 2ed (2011) 35 
581
 The Three Pillars of Sustainable Development in South African Environmental Law (2008) 15 
SAJELP. 
582
 Sunde J and Isaacs M Marine Conservation and Coastal Communities: Who carries the costs? 
(2008) 7. 
583
 Kidd M Environmental Law 2ed (2011) 250. 
584
 Kidd M Environmental Law 2 ed (2011) 42. 
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4.3.1.1 The New 2010 NEMA Environmental Impact Assessments (EIA) 
Regulations. 
 
The purpose of these regulations is to regulate the procedures in order to avoid 
detrimental impacts on the environment.585  Where it cannot be avoided, mitigation 
and management must be ensured.586   South Africa`s new Environmental Impact 
Assessments is a pro-active and systematic process where potential environmental 
impacts associated with certain activities are assessed, investigated and reported.587  
  
A competent authority must consider and decide upon application in respect of a 
specific activity.588 The Minister, MEC or the Minister of Resources must take into 
account all relevant factors affecting the environment.589 The Minister, MEC or the 
Minister of Mineral Resources must also consult with every State department that 
administers a law relating to a matter affecting the environment.590 This must be 
relevant to that application for environmental authorisation.591  The list of activities 
requiring environmental authorisation prior to the commencement have been 
revised.592  
 
                                                          
585
 Environmental Impact Assessment EIA Regulations GNR 543  Governemt Gazette 33306 of 18 
June 2010 s2. 
586
 Kidd M Environmental law 2ed (2011) 250. 
587
 Environmental Impact Assessments laws South Africa available at 
http://www.environment.co.za/legislation-law/eia-environmental-impacts. ( assessed 13 November 
2011) 
588
Environmental Impact Assessment EIA Regulations GNR 543 Government Gazette 33306 18 June 
Chapter 2 3(2). 
589
 National Environmental Management Act 107 of 1998 s2.   
590
Environmental Impact Assessment EIA GNR 543 Government Gazette 33306 18 June Chapter 2 
3(2). 
591
 National Environmental Management Act 107 of 1998 s2 (6) (2). 
592
 Listing Notice 1 GNR 544 Government Gazette 33306 of 18 June 2010 s3(1).  
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Three very important listings notices have been published in conjunction with the 
new EIA regulations.593 The listings are:   
 Listing notice one: stipulates the activities requiring a basic assessment 
report. These are typical activities that have the potential to impact negative 
on the environment due to the nature and scale of such activities.594   
 Listing notice two: identifies the activities requiring both scoping and 
Environmental Impact Report (EIR).595 These are large scale or highly 
polluting activities. Therefore the full range of potential impacts needs to be 
established. This is done through a scoping exercise prior to it being 
assessed.596 
 Listing notice three: contains activities that will only require an environmental 
authorisation through a basic assessment process. This will happen only 
when the activity is undertaken in one of the specified geographical areas 
indicated in that listing notice.597   
 
4.3.1.2 Integrated Environmental Management (IEM) 
 
This new 2010 EIA regulations also contributes to the objectives of integrated 
environmental management as decision makers are informed of such activities and 
                                                          
593
 Environmental Impact Assessments laws South Africa available at 
http://www.environment.co.za/legislation-law/eia-environmental-impacts. (assessed 13 November 
2011).   
594
 Environment EIA Environmental Impact Assessment Regulations Laws South Africa (2011) 1. 
595
 Environment EIA Environmental Impact Assessment Regulations Laws South Africa (2011) 1. 
596
 Environment EIA Environmental Impact Assessment Regulations Laws South Africa (2011) 1. 
597
 Environment EIA Environmental Impact Assessment Regulations Laws South Africa (2011) 1.   
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on the conditions which authorisation of the activity should be subject to.598  In the 
context of these new EIA regulations and listing notices a considerable amount of 
protection is afforded to wetlands and estuaries  
  
The most significant section provided by NEMA is s 2(4) (r). It provides that  
‗sensitive , vulnerable , highly dynamic or stressed ecosystems, such as 
coastal shores estuaries , wetlands and similar systems requires specific 
attention in management and planning procedures , especially where they are 
subject to significant human resource usage and development pressures.599 
 
Section 2(4) (r) of NEMA specifically deals with wetlands and estuaries.600 The 
interface between these provisions of NEMA, the EIA regulations and integrated 
management   is a fundamental starting point for the protection and conservation of 
wetlands and estuaries. NEMA  forms a strong connection with other Acts applicable 
to ecosystems, which will now be discussed. 
 
4.3.2. The National Water Act 36 of 1998 
 
The purpose of the Act according to its preamble is the following: 
                                                          
598
 Environmental Impact Assessments laws South Africa available at 
http://www.environment.co.za/legislation-law/eia-environmental-impacts. ( assessed 13 November 
2011) 
599
 National Environmental Management Act 107 of 1998 s (2) (4) (r). 
600
 Environmental Impact Assessments laws South Africa available at 
http://www.environment.co.za/legislation-law/eia-environmental-impacts. (assessed 13 November 
2011).   
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‗to ensure that South Africa`s water resources are protected, used, developed, 
conserved managed and controlled with due cognisance of the factors such as basic 
human needs, the protection of aquatic and associated ecosystems and their 
biodiversity, the facilitation of social and economic development, the promotion of the 
efficient, sustainable and beneficial use of water, the reduction and prevention of 
pollution, the meeting of international obligations, the redress past discriminations  and 
the management of floods and droughts‘ 
 
The new National Water act is based on the set of principles and objectives 
contained in the White Paper on a National Water Policy for South Africa.601  It 
emphasizes the holistic nature of the hydrological water cycle.602 One of the 
important considerations influencing the new water policy development was 
administrative efficiency in the light of administrative resource and capacity 
constraints.603  
 
The Constitution is also relevant as far as legislative and administrative competence 
in the field of water is concerned.604  Water, like any other functional area, appears 
on neither of Schedules 4 and 5, meaning that it is of exclusive national legislative 
competence.605 This reflects the national importance of water in a water-scarce 
country which requires water for human and economic development.606 It has 
important implications for the conservation and protection of wetlands and estuaries.   
                                                          
601
 Department of Water Affairs and forestry (1997). 
602
 Kidd M Environmental Law 2ed (2011) 68. 
603
 Allanson B R & Baird D Estuaries of South Africa 303. 
604
 Kidd M Environmental Law 2 ed (2011) 73. 
605
 The Constitution of the Republic of South Africa of 1996, Schedule 4-5. 
606
 Kidd M Environmental Law 2 ed (2011) 73. 
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The Act does not defined water as such but it defines watercourses and water 
resources.607 Wetlands and estuaries are thus an integral part of a water resource 
and are fully covered by law.608 In this context the Act affords protection to wetlands 
and estuaries.609. 
 
The management of South Africa `s water resources is done in specific structure laid 
down by the Act.610 Water is an exclusive national legislative competence, and 
therefore provincial and local spheres of government are not involve in the 
management of the nation`s water resources.611 The Act is both a centralising and a 
decentralising Act.612 It retains certain powers and functions at national level and 
other powers and functions are devolved down to regional levels.613 
 
With the initial enactment of the Act, national departments and its regional offices 
were involved. 614 National government makes policy and oversee the execution of 
the constitutional mandate with respect to the environment and human right of 
access to water resources.615 It  also retained certain powers and functions with 
respect to accountability to Parliament and international relations of South Africa with 
                                                          
607
 National Water Act 36 of 1998 Chapter 14 s137 (2) (g). 
608
 National Water Act 36 of 1998 Chapter 14 s137 (2) (g). 
609
 Project Guidelines and Decision Support for Sustainable Use, Cultivation and Construction of 
Wetlands (2000) 6. 
610
  Dickens C , Kotz D , Mashigo S Mackay H & Gramham M in ‗Guideline for Integrating the 
Protection Conservation and Management of Wetlands into Catchment Management Planning WRC 
Report No TT 220/03‘(2003) 35.                                                                                                 
611
 Dickens C , Kotz D , Mashigo S Mackay H & Gramham M in ‗Guideline for Integrating the 
Protection Conservation and Management of Wetlands into Catchment Management Planning WRC 
Report No TT 220/03‘(2003) 35.                                                                                                 
612
 Project Guidelines and Decision Support for Sustainable Use, Cultivation and Construction of 
Wetlands (2000) 6. 
613
 Kidd M Environmental Law 2 ed (2011) 75. 
614
 Sunde J and Isaacs M Marine Conservation and Coastal Communities: Who carries the costs? 
(2008) 7.    
615
 Kidd M Environmental Law 2ed (2011) 83-84. 
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respect to water, for example in the Southern African Development Community 
(SADC) region.616 
 
The rest of the powers and functions devolved gradually to the catchment 
management level. The Act has to be put into effect through the adoption of a 
number of initiatives.617 The first one would be the National Water Resources 
Strategy (Hereinafter NWRS)618 and secondly, the Integrated Water Resources 
Management (Hereinafter IWRM). As these catchment agencies come into being, 
each of them must in turn adopt a catchment management strategy619 which must 
conform to the National Water Resources Strategy.620 
 
The purpose of the NWRS revolves around the three fundamental objectives of 
managing South Africa`s water resources,621 which are: 
‗To achieve equitable access to water, that is, equity of access to water services, to 
the use of water services, and to the benefits from the use of water resources. 
To achieve sustainable use of water by making progressive adjustments to water use 
with the objective of striking a balance of between  water availability and legislative 
water requirements, and by implementing measures to protect water resources. 
To achieve efficient and effective water use for optimum social and economic 
benefit
622   
                                                          
616
 The Treaty of the South African Development Community (SADC) (1993). 
617
 National Water Act 36 of 1998  
618
 Established in terms of Section 5. s 6 sets out what the contents of the strategy should be. 
619
 The National Water Act 36 of 1998 Chapter 5. 
620
 The National Water Act 36 of 1998 Chapter 5. 
621
 The National Water Resources Strategy (NWRS) (2004) s7. 
 
 
 
 
94 
 
 
And in the introduction to the NWRS, it is also stated that the strategy is based on 
the concept of integrated water resources management strategy (IWRMS)623  it may 
be define as; 
‗a process which promotes the co-ordinated development of management of water, 
land and related resources in order to maximise the resultant economic and social 
welfare in an equitable manner without compromising the sustainability of vital 
ecosystems.‘624 
 
NWRS must provide strategies, objectives, plans, guidelines and procedures about 
ways in which water resources will be managed and how institutions will be 
established to the Minister and institutional arrangements relating to the protection 
and conservation of water resources within the existing government policy.625  
 
As far as the protection of water resources is concerned, the NWRS indicates that a 
combination of resource-directed measures and resource-directed controls is 
used.626  The Act, envisages a national water classification system, which will 
classify water resources according to their degree of degradation.627 This will tie in 
closely with the determination of the Reserve and resource quality objectives628.  In 
the context of the classification system, protection is afforded to wetlands and 
                                                                                                                                                                                    
622
 Kidd M Environmental Law 2ed (2011) 83. 
623
 Kidd M Environmental Law 2ed (2011) 84. 
624
 The Integrated Water Resources Management in Kidd Environmental Law 2ed( 2011) 84.  
625
 National Water Act 36 of 1998 Section 6(1) (a). 
626
 National Water Resources Strategy (NWRS) (2004). 
627
 National Water Act 36 of 1998 Chapter 3 Part 1 s12(1). 
628
 National Water Act 36 of 1998 Chapter 3 Part 3 s16-18. 
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estuaries.  The central feature of the Act is the Reserve.629 It provides for a basic 
human needs component and an ecological needs component630. It has to be 
attended to in terms of the National Water Resources Strategies and the catchment 
management strategies.631 It is through appropriate measures of the ecological 
needs component that wetlands and estuaries are protected.632   
 
 The Reserve will have to be determined for individual water resources in respect of 
both quantity and quality of water required.633 This entails administrative decision-
making.634 The decision as to the Reserve will in turn determine the relevant 
resource water quality objectives, and decision relating to water use will be 
determine with reference to the Reserve, which will be a priority use.635  The full 
quantity of water in a particular water resource may be required for the Reserve, 
which means that no additional abstractions could be from that resource.636 Quantity 
and quality measures are affected in various ways in the Act.637 I 
 
  
 
                                                          
629
 Kidd M Environmental Law (2011) 72. 
630
 National Water Act 36 of 1998 s16. 
631
 Poisoning the right to water in South Africa what can the law do? The International Journal of Rural 
Law and Policy (2011). 
632
 Poisoning the right to water in South Africa What can the law do? The International Journal of 
Rural Law and Policy (2011). 
633
 Kidd M Environmental Law (2011) 76. 
634
 Poisoning the right to water in South Africa what can the law do? The International Journal of Rural 
Law and Policy (2011). 
635
 Kidd M Environmental Law (2011) 76. 
636
 Day J A Rivers and Wetlands  in Strydom H A & King N D(eds) Fuggle & Rabie Environmental  
Management in South Africa  2ed (2009) 236-245. 
637
 National Water Resources Strategy (NWRS)(2004) s24. 
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Section19 of the Act provides for: 
‗the prevention and remediation of water pollution by imposing a duty on landowners or 
persons in control of land on which water pollution threats arise to take reasonable 
measures to prevent any such pollution.‘
638   
 
 And in turn, section 20 sets out the responsibilities in the case of emergency 
incidents likely to cause water pollution. It is through the prevention of pollution and 
the regulation of emergency incidents in terms of sections 19 and 20 that wetlands 
and estuaries are protected. 
 
Amongst the detailed provisions relating to licensing and licensing procedures, the 
Act provides for compulsory licensing for water resources identified as being under 
stress.639 Human impacts are also regulated through the licensing system.640  In this 
context the regulation of the construction and operation of dams which might under 
certain circumstances pose risks to wetlands and estuarine conservation is 
regulated.641 
 
4.3.3. The National Environmental Management: Biodiversity Act 10 of 2004 
 
The National Environmental Management: Biodiversity Act is based on the White 
Paper on the Conservation and Sustainable Use of South Africa`s Biological 
                                                          
638
 National Water Act 36 of 1998 s19. 
639
 National Water Act 36 of 1998 s 43. 
640
 Kidd M Environmental Law 2ed (2011) 94. 
641
 Kidd M Environmental 2 ed (2011) 81. 
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Diversity.642 According to the long title of the Act, it objectives are to provide for the 
management and conservation of South Africa`s biodiversity within the framework of 
the National Environmental Management Act:  The objectives reads as follows 
‗the protection of species and ecosystems that warrant national protection, the 
sustainable use of indigenous biological resources, the fair and equitable sharing of 
benefits arising from bioprospecting involving indigenous biological resources, the 
establishment and a South African National Biological Institute and for matters 
connected therewith.‘643   
 
The primary objectives in section 2(a) are essentially the objectives of the 
Convention on Biological Diversity, to which this Act is supposed to give domestic 
effect.644 Objectives are also stated to include giving effect to ratified international 
agreements relating to biodiversity which binds South Africa.645 It also makes 
provision for co-operative governance in biodiversity management, conservation and 
the protection of species and ecosystems.646 
 
                                                          
642
 Department of Environmental Affairs and Tourism White Paper on the Conservation and 
Sustainable Use of South Africa`s Biological Diversity (1997). 
643
 The National Environmental Management: Biodiversity Act 10 of 2004 s2 (a-d). 
644
 The National Environmental Management:Biodiversity Act 10 of 2004 s2.   
645
 Van Niekerk‘ A Framework for Regional Estuarine Management, A South African Case Study 
(2007) 11.   
646
 Van Niekerk L ‗the Act also provides for cooperative governance in biodiversity management and 
conservation and the establishment of the South African National Biodiversity Institute (SANBI). The 
Act also confirms the state as custodian of South Africa`s Biological Diversity, committed to 
respecting, protecting, promoting, and fulfilling the constitutional rights of its citizens, The lead agent 
is DEAT‘ A Framework for Regional Estuarine Management, A South African Case Study (2007) 11.   
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The Act further implements aspects of the Convention of International Trade in 
Endangered Species of Flora and Fauna (CITES),647  and the Convention on 
Wetlands of International Importance, Especially Waterfowl Habitat (Ramsar 
Convention).648 Chapter 1 also situates this Act within the suite of environmental 
legislation that includes NEMA and the specific environmental management Acts.649 
This means it includes those environmental management principles and the 
enforcement and compliance mechanisms in NEMA, which applies to the 
Biodiversity Act.650 
 
 Chapter 5 of the Act deals alien and invasive species which poses a threat to 
biodiversity.651 The combating of alien and invasive species is raised as a state 
responsibility in terms of the Convention on Biological Diversity,652 and this is a 
problem in South Africa. Protection of both ecosystems and species is provided for 
by a listing mechanism, whereby the Minister lists those ecosystems and species 
that are threatened in different categories: critically endangered,653 endangered,654 
                                                          
647
 Reeve ‗the CITES, which controls trade in wildlife (animal and plants) and wild products such as 
hides, fur skins , ivory , timber and other derivatives, is relevant not only internationally but particularly 
so in the Southern African region’ Policing International Trade in Endangered Species : The CITES 
Treaty and Compliance 2002.   
648
 The Convention on Wetlands of International Importance Especially Waterfowl Habitat 
1971(Ramsar Convention). 
649
 The National Environmental Management: Biodiversity Act 10 of 2004 Chapter 1. 
650
 Kidd M Environmental Law (2010) 94. 
651
 Kidd M Environmental Law (2011) 110. 
652
 United Nations Convention on Biological Diversity Article 8(h). 
653
 A critically endangered ecosystem is a ecosystem that has undergone severe degradation of 
ecological structure, function or composition as result of human intervention and is subject to an 
extremely high risks of irreversible transformation (s52 (2) (a)) and a critically endangered species is 
an indigenous species facing an extreme high risk of extinction in the wild and in the immediate future 
(s56 (1) (a)). 
654
 Endangered ecosystems  are  ecosystem that has undergone severe degradation of ecological 
structure, function or composition as result of human intervention, although they are not critically 
endangered ecosystems  or endangered ecosystems(s52(2)(c) and endangered  species facing an 
extreme high risk of extinction in the wild in the near future , although they are not critically 
endangered species(s56(1)(b). 
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vulnerable655 and protected.656 The Minister may also identify processes which may 
threaten ecosystems, which will be regarded as a specified activity in term of section 
24 of NEMA.657  It cannot be carried out without authorisation.658  Therefore, plans 
are required to take into account listed ecosystems.659  
 
The Act provides for a listing system which is relevant to the conservation of 
wetlands and estuaries.660 An alien species is,  
‗a species that is not an indigenous species, or indigenous species translocated or 
intended to be translocated to place outside the natural distribution range in nature, but 
not as an indigenous species that has extended its natural distribution range by natural 
means of migration or dispersal without human intervention.‘661  
Whereas invasive species is, 
‗any species whose establishment and spread outside of its natural distribution range 
threatened ecosystems, habitats or other species or have demonstrable potential to 
threatened ecosystems, habitats or other species and may result in economic or 
environmental harm or harm to human health‘.662  
                                                          
655
 Vulnerable ecosystems are ecosystems that has undergone significant degradation of ecological 
structure, function or composition as result of human intervention although they are not critically 
endangered ecosystems or endangered ecosystems (s52 (2) (c) and vulnerable species facing an 
extreme high risk of extinction in the wild in the medium-term future although they are not critically 
endangered species or endangered species (s56 (1) (c). 
656
 Protected ecosystems are ecosystems that are of high conservation or high national or provincial 
importance, although they are listed under the three categories above (s52 (2) (d)) a protected 
species are any species that are such high conservation value or national importance that they 
require national protection, although they are listed in the above categories (s56 (1) (d)). 
657
 National Environmental Management Act 107 of 1998 s24. 
658
 This should refer to listed activity, which is the term used in NEMA as amended, but the 
Biodiversity Act was not change to take into account of the amendment. The effect is the same. 
659
 Kidd M Environmental Law (2010) 96. 
660
 Kidd M Environmental Law (2010) 97. 
661
 Biodiversity Act 10 of 2004 s1. 
662
 Biodiversity Act 10 of 2004 s1.  
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The listed ecosystems are also relevant in the context of biodiversity planning and 
monitoring.663 The ultimate purpose of listing ecosystems is to reduce the rate of 
ecosystem and species extinction.664 It is crucial that ecosystems are generally 
protected and not just those that are found within the formally protected areas.665  
Because of these relevant provisions in the Act even more protection is afforded to 
wetlands and estuaries in the South African context.   
 
4.3.4 The National Environmental Management: Protected Areas Act 57 of 2003 
 
The Act was part of the same legislative development process as the Biodiversity 
Act.666 It could be considered as similar to the Biodiversity Act and as an extension 
thereof.667  In short, it aimed to consolidate and rationalise all the protected areas 
legislation in South Africa.668  The protected Areas Act together with the Biodiversity 
Act affords protection for all ecosystems, biomes, habitats and waterfowl in South 
Africa.669  The interface between these two acts is extremely important. Where the 
ecosystems and biomes coincide with aquatic ecosystems like wetlands and 
estuaries, double protection is afforded.670  In the absence of a wetland specific act 
this interaction may be considered to be an appropriate measure.   
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4.3.5 The World Heritage Convention Act 49 of 1999 
 
 The Act provides for the incorporation of the World Heritage Convention into South 
African Law. The preamble of the Act  provides for that the lost through deterioration, 
disappearance or damage through inappropriate development  of the most prized 
possessions constitute a impoverishment of heritage of all the people in the world , in 
particular the people of South Africa.671 The natural heritage of South Africa currently 
includes wetlands and estuaries like the Greater St Lucia Park Wetland and the 
Orange River Mouth.672 This Act is an excellent legal instrument to protect wetlands 
and estuaries, where it coincides with the protection through the National Water Act, 
Biodiversity Act and the Protected Areas Act there might be a quadruple protection 
for wetlands and estuaries. 
 
4.3.6 The Conservation of Agricultural Resources Act 43 of 1983 (CARA) 
 
The Conservation of Agriculture Resources Act 43 of 1983 (CARA)673 also covers 
wetlands.674 CARA does not apply to land situated in urban areas, where many 
threatened wetlands are located.675  The main focus of the Act is land-use in a 
cultural context. 
  CARA provides the following: 
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672
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‗A landowner may not use the vegetation in a wetland in such a manner that it causes 
deterioration; cultivation and drainage of wetlands.676 Land users are also forbidden  
(without successfully obtaining the necessary permission) to drain or cultivate any vlei, 
marsh or water sponge or any portion thereof on their land or to cultivate any land 
within a flood area of a watercourse.‘677  
In this context limited protection is afforded to wetlands and estuaries, in terms of the 
Act.678 
 
4.3.7 The Mineral and Petroleum Resources Development Act 28 of 
2002(MPRDA) 
 
One the most serious consequences of mining is the impact on the country`s water 
resources.679All mining activities680 may affect the land surface, vegetation, wildlife, 
underground water systems as well as sensitive ecosystems and marine 
ecosystems.681  
 
Mining development can result in a reduction in water quantity, changes in water 
quality such as groundwater, surface water, wetlands or the sea.682 The Act provides 
for circumstances where prospecting on certain land is restricted or prohibited.683 
This include land: which comprises a township or urban areas, a public , a railway or 
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cemetery, land used or reserved or which may be deemed for government or public 
purposes unless the written consent of the Minister has been obtained.684 No 
mention is made of the conservation wetlands and estuaries in the Act. 
 
 Mining is often highly dependent on water resources.685 Therefore, a water license   
is needed subject to the NEMA environmental impact assessments (EIA) and 
Integrated Environmental Management (IEM).686 Some of the mining activities 
specifically coal mining activities are often situated in areas where there is an 
abundance of wetlands.687 Therefore the regulation of mining has an impact on the 
conservation and protection of wetlands and estuaries.688 The interconnection 
between the Mining Act, Water Act and NEMA there is an abundance of protection 
afforded to wetlands and estuaries.  
 
4.3.8 The National Environmental Management: Integrated Coastal 
Management Act 24 of 2008 (NEMICMA) 
 
Chapter 4 of the Act makes provision for the management of the Republic estuaries 
in a coordinated and efficient way.689 This provision of the Act must be read with the 
National Water Act, the Ramsar Convention; and the National Estuarine Protocol. 
This system, because it overlaps and it interfaces, it provides an effective system of 
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protection. Chapter 4, in addition, provides that an estuarine plan is an integral part 
of a municipal coastal management programme.690 
 
The NEMICMA also requires that an estuarine management plan and the 
development process be consistent with the national estuarine management protocol 
national, provincial and municipal coastal management programme.691 Through the 
adoption of the national estuarine protocol considerable protection is afforded 
estuaries.  
 
4.3.9. The Wetland Conservation Bill 1990 
 
 For the purposes of wetland conservation, a Wetland Conservation Bill was 
prepared for submission to Parliament in 1990.692 Although the Bill was later 
discarded it is significant to take cognisance of its most important features. 693 
 
The long title of the Bill expressly provides for. 
‗the incorporation of the Ramsar Convention into South Africa`s domestic legislation, 
the prohibition of prospecting or mining in listed wetlands, the prohibition of detrimental 
activities in wetlands and listed wetlands and the prohibition of detrimental activities to 
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catchment areas.694  The definition of wetlands contained in the Bill is similar to the 
one in the Ramsar Convention.‘695   
 
The Bill also provides that Minister may by notice of the Government Gazette give 
effect to any extension or restriction of the boundaries of listed wetlands.696  The 
Minister may also designate an area as a wetland under the name to be 
designated.697  The Bill further requires that no prospecting or mining shall take place 
in any listed Wetland. It also prohibits the detrimental activities698 in wetlands, listed 
wetlands and catchment areas.699 
 
The significant feature of this Bill was the incorporation of the Ramsar Convention700 
This interface between the Bill and the Convention would have been the ultimate 
protection for wetlands and estuaries.  Unfortunately, this did not happen.  
  
4.4. Conclusion 
 
Although, there is some legislation that affords protection to wetlands and estuaries, 
they have to be read together in order to really make the system effective. This 
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requires the involvement of a variety of authorities and pieces of legislation. This can 
lead to defragmentation of existing legislation and government authorities. 
 
In order to overcome these problems, I propose that a wetland and estuaries specific 
act is reconsidered, possibly along the lines of the discarded Wetland Conservation 
Bill of 1990.  In my view, the essential features of this act should contain the 
following elements: the legislative incorporation of the Ramsar Convention, into 
South African domestic legislation. The Act should also contain the new 2011 
Environmental Impact Assessments and the additional listing notices to afford 
adequate and appropriate protection. These conclusions and recommendations will 
be discussed in the next chapter of this paper. 
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CHAPTER 5 
 
   Conclusions and Recommendations 
 
5.1 Introduction  
 
To assist considerations of various possible legislation, policies and law, the thesis 
closes with a serious of general conclusions and recommendations designed to 
encourage action by national, provincial and local institutions to create wetland and 
estuarine specific legislation. 
 
5.2. Conclusions 
  
Wetlands and estuaries have not been neglected by international701 as will been 
seen in the ensuing paragraphs. 
 
5.2 .1The international level with respect to the conservation wetlands and 
estuaries 
 
5.2.1.1 The United Nations Convention on Biological Diversity (1992) 
 
 In terms of section 8(f) of the Convention provision is made for the protection of 
ecosystems. In the context of this section protection is afforded to wetlands and 
estuaries under the broad auspice of ecosystems.702 
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5.2.1.2 Agenda 21 
 
 Although this is a soft law document, protection is afforded to wetlands and 
estuaries in terms of section 15(3) of agenda 21.703  
 
5.2.1.3 The Global Programme of Action for Protection of the Marine 
Environment from Land0Based Activities (GPA) (1995) 
 
Wetlands and estuaries are not specifically mentioned, however, the GPA affords 
protection to coastal wetlands and estuaries.704 
  
5.2.1.4 The Convention of Migratory Species of Wild Animals (Bonn 
Convention) (1979) 
 
Special attention is paid to endangered species within the framework of the Bonn 
Convention, and it is also relevant to the management of wetlands. In this context 
wetlands are protected.705 
 
5.2.1.5 The Convention Concerning the Protection of World Cultural and 
Natural Heritage (World Heritage Convention) (1972). 
 
Famed wetlands and estuaries are included in both the Ramsar and the World 
Heritage Convention lists. Through this interface wetlands and estuaries are afforded 
protection.706 
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5.2.1.6 Conservation of Wetlands and Estuaries through Regional Agreements 
 
The purpose Regional Agreements is to stimulate national action where most 
needed, and in turn this will enhance the conservation of wetlands and estuaries. 
The two successful regional agreements are, the ASEAN and NAWMP.707 
 
5.2.1.7 The Ramsar Convention (1971) 
 
The Convention is specifically devoted to wetlands and estuaries. The 
interconnection between the Ramsar Convention and other international conventions 
mentioned above, affords ultimate protection to wetlands and estuaries on 
international level.708 
 
5.3 South Africa in relation to wetland and estuarine Conservation 
 
The potential wealth for biodiversity is not safeguarded in South Africa.709 Wetlands 
and estuaries are of significant value to the country. According to the United Nations 
90% of South Africa falls within desertification risk area.710  Approximately 25% of 
this land is severely degraded with 5% of South African land being so badly over-
cultivated, overgrazed and eroded that it shows up as bedrock in satellite pictures.711  
The following paragraphs will demonstrate the fragmentation and inadequacy of 
wetland and estuarine legislation. My starting point will be the Constitution. 
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5.3.1 The Constitution 
 
The South African Constitution contains the environmental right in section 24. 
Section 24 deals with the general protection of the environment. Therefore, wetlands 
and estuaries are not specifically afforded protected under this section.712 
 
The following paragraphs will devoted to legislation applicable to the conservation of 
wetlands and estuaries. 
 
5.3.2. The National Environmental Management Act 107 of 1998 (NEMA) 
 
Section 2(4)(r) of NEMA is the most significant section with respect to the 
conservation of wetlands and estuaries. 713 The NEMA provisions and regulations is 
a fundamental starting point for the protection and conservation of wetlands and 
estuaries.714 
 
5.3.3. The National Water Act 36 of 1998 (NWA) 
 
The Act defines water as a watercourse. Wetlands and estuaries form an integral 
part of watercourses. And through this definition wetlands and estuaries are 
protected.715 
 
                                                          
712
 See Chapter 4, para 4.1 above. 
713
 National Environmental Management Act 107 of 1998 s2 (4) (r). 
714
 See Chapter 4, para 4.31 above. 
715
 See Chapter 4 para 4.3.2 above. 
 
 
 
 
111 
 
5.3.4 The National Environmental Management: Biodiversity Act 10 of 2004  
 
In terms of the Act protection to wetlands and estuaries are afforded under the broad 
auspice of ecosystems. This does not afford adequate protection to wetlands and 
estuaries. The reason for this is they are not specifically mentioned in terms of the 
Act.716 
 
5.3.5 The National Environment Management: Protected Areas Act 57 of 2003 
(PAA) 
 
Both the Protected Areas Act and the Biodiversity Act affords protection to wetlands 
and estuaries as ecosystems. In terms of both these Acts no much protection is 
given to wetlands and estuaries.717 
 
5.3.6 The World Heritage Convention Act 49 of 1999 
 
Where this Act coincides with the National Water Act, Biodiversity Act and the 
Protected Areas Act, more protection is being given to wetlands and estuaries. This 
would not be adequate, because the protection is fragmented.718 
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5.3.7 The Conservation of Agricultural Resources Act 43 of 1983(CARA) 
 
This act does not apply to land situated in urban areas and this is where many 
threatened wetlands are located. Moreover, CARA `s main focus is land-use, 
therefore not much protection is afforded to wetlands and estuaries in terms of the 
Act.719 
 
5.3.8 The Mineral and Petroleum Resources Development Act 28 of 2002 
(MPRDA) 
 
No mention is made of conservation to wetlands and estuaries in terms of the Act.720  
 
5.3.9 The National Environmental Management; Integrated Coastal 
Management Act 24 of 2008 (NEMICMA) 
 
This Act only contributes to the protection of estuaries and not inland wetlands.721 
 
5.3.10 Wetland Conservation Bill 1990 
 
This Bill would have been the ultimate protection for wetlands and estuaries in the 
South African context. However, it was discarded; therefore no protection is afforded 
to wetlands and estuaries in terms of the Bill.722 
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While the importance of the conservation and protection of natural resources are 
widely acknowledged, very limited protection is given to the conservation of wetlands 
and estuaries in South Africa.723At present the management, protection and 
conservation of South Africa`s wetlands and estuaries is undertaken on an ad hoc 
basis.724  
 
Reasons for this include: firstly, no sufficient definitions exists to define wetlands and 
estuaries nationally,725 as mentioned above, it plays a very important role in the 
decision-making process.726 Secondly, the implementation and enforcement 
measures of those provisions already existing to conserve wetland and estuaries 
have become finite.  An added complication with respect to the conservation of 
wetlands and estuaries is numerous overlapping and often conflicting laws that 
define and regulate wetlands and estuaries, thus making it difficult to manage, 
protect and conserve them appropriately and adequately.727 
 
Notwithstanding the fact that South Africa has listed wetlands under the Ramsar 
Convention, it lacks a dedicated wetland and estuarine conservation act.728 If no 
appropriate and adequate wetland and estuarine specific legislation or act is created, 
wetlands and estuaries, once in abundance will cease to exist.  
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5.4. Recommendations for wetland and estuarine conservation in South   
Africa 
 
Recommendations to enable the achievement of adequate and appropriate wetland 
and estuarine specific legislation are presented in this part of this chapter. A number 
of interventions to succeed in the approach to conserve wetlands and estuaries in 
South Africa are listed and it includes: 
 
  5.4.1. The Global Level with respect to the conservation of wetlands and 
estuaries 
 
The Ramsar Convention should be incorporated into South African Domestic law. 
This could be done through the discarded Wetland Conservation Bill 1990 or the 
enactment of a new act which includes the main features of the Ramsar Convention. 
This is imperative to ensure the conservation of wetlands and estuaries. 
 
5.4.2. The South African Level with respect to wetlands and estuaries 
 
 South Africa is currently in the process of revisiting and redrafting its 
environmental legislation which present an excellent opportunity to realign 
existing legislation and institutional arrangements and to influence legislation 
presently being drawn up. 
 South Africa is in serious need of wetland and estuarine specific legislation; 
therefore, it is important that a wetland and estuarine act must be drafted. 
 Moreover, the main features of the Wetland Conservation Bill that had been 
discarded must be incorporate into a wetland and estuarine act or wetland 
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and estuarine specific legislation, to give full effect to the conservation of 
these vulnerable ecosystems.729 
At local level issues regarding conservation, shared responsibilities, limited 
resources and accountability would be identified and dealt with during drafting 
of formal wetland and estuarine specific-legislation or an act. 
 The new 2010 NEMA Environmental Impact Assessments and Integrated 
Environmental Management that stressed the importance of the negative 
impacts on the environment could also be incorporated into wetland and 
estuarine specific legislation or the act.    
 The  three additional  listing  notices in conjunction with the new 
Environmental Impact Assessments would also affords protection to wetlands 
and estuaries ,if they were in to included in wetland and estuarine specific 
legislation.   
 Clarification and formalisation of the definitions of wetlands and estuaries:  
The issues that need the urgent clarification are the scientific, legal and 
operational definition of wetlands and estuaries. The ambiguity round the 
definitions creates overlaps in jurisdiction and allows for gaps in the 
conservation of wetlands and estuaries.  The clarification of wetlands and 
estuaries is very important for the law makers.  
 The establishment of effective, appropriate and adequate wetland and 
estuarine monitoring programmes:  
Data necessary to understand, manage, protect and to conserve South 
African wetlands and estuaries effectively, are completely inappropriate and 
inadequate. Monitoring therefore is a priority for effective conservation 
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programmes to be established and sustained. It is therefore, strongly 
recommended that the Wetland Conservation Bill be enacted into South 
Africa`s national law which must include the provisions of effective monitoring 
provisions.  
 Quantification of the environmental goods and services provided by wetlands 
and estuaries:  
Wetlands and estuaries provide a host of goods and services to their 
surrounding areas (such as water purification, a reduction in flood impacts 
and nursery areas for fish). The full costs of reducing or destroying these 
ecosystems abilities to deliver any of these goods or services is not included 
in the costs-benefit appraisal for new developments, even if potential damage 
or destruction are obvious. In order for development to be sustainable, the 
environmental costs and benefits cannot be ignored.  
 Any use of these environments will have to comply with legislative 
requirements applicable to such areas, and will have to be preceded by 
obtaining the necessary authorisations. Any use must comply with any 
conditions imposed by the authorities. 
 
5.5. Closing Remarks 
 
Wetland and estuarine conservation should be undertaken within legislation that 
highlights the principles of sustainable development, biodiversity conservation, 
precautionary principle; polluter pays principle, integrated management, self 
regulation and sensitivity to local circumstances. Particular emphasis should be 
placed on the need for the various actors, agencies and levels of government to 
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work together to seek an agreement aimed at the continued conservation of South 
Africa`s wetlands and estuaries. 
 
Successful management, protection and conservation of wetland and estuarine life 
requires the political will, cooperation amongst government departments at all levels, 
and a regional approach. Management, protection and conservation should be 
supported by a sound understanding of various physical, chemical and ecological 
interactions at national, provincial and local level. Wetland and estuarine 
conservation will only be achieved by designing action adequate and appropriate 
specific legislation or an act to the specific conditions of each region in the country 
and institution.  
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